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Hittteb States ffimtrt of Appeals 

Fob the District of Columbia Circuit 


No. 10,486 


Meyer Goldberg, Frances Goldberg, Appellants, 

vs. 

Southern Builders, Inc., a Corporation, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

This is an appeal from a final order and judgment of 
the United States District Court for the District of Co¬ 
lumbia which quashes the service on Magnolia Gardens, 
Incorporated, of a Writ of Attachment and Garnishment 
issued August 17th, 1949, and vacates and sets aside the 
return of the said service by the United States Marshal 
for the District of Columbia. The District Court had 
jurisdiction by virtue of Title 11, Sections 301, 306, D. C . 
Code 1940, Title 13, Section 103, D. C. Code 1940, Title 16, 
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Sections 301, 302 and 308, D. C. Code 1940. This Court 
has jurisdiction by virtue of Title 28, U. S. C. Section 1291, 
Cohen v. Beneficial Loan Corp., 337 U. S. 541 ; Rosenberg 
Brothers & Co. v. Curtis Brown Co., 260 U. S. 516. (App. 
2-6, 10-14). 

STATEMENT OF THE CASE 

The main issue on this appeal is whether service of 
the writ of attachment and garnishment on Magnolia Gar¬ 
dens, Incorporated, not a party to this action, should 
have been quashed. There is also a collateral issue with 
respect to the terms and amount of the supersedeas bond 
which appellants -were required to file. 

The plaintiffs are residents of the District of Columbia. 
(App. 2). The action is brought against Southern Build¬ 
ers, Inc., the appellee, to recover $3,500. damages due to 
them by reason of the failure of Southern Builders, Inc. 
to pay them a sum of money to be computed according 
to a formula not material here, under and pursuant to 
a contract made, executed and to be performed in the 
District of Columbia. (App. 2-5). The merits of the 
action are not before the Court. 

Southern Builders, Inc., the defendant and appellee, 
being a foreign corporation, appellants applied for a 
writ of attachment and garnishment. In accordance with 
the requirements of the statute, they filed their bond, the 
complaint and supporting affidavit, and the Clerk issued 
the writ. (App. 2-11). It was served on Lincoln National 
Bank, some credits were attached there, and this is not 
in issue upon this appeal. The writ was served also on 
Magnolia Gardens, Incorporated, a Virginia corporation, 
by delivery by the Marshal to its Secretary, Charles L. 
Wirsing, in the Investment Building, 15th Street at K 
Street, N. W., Washington, D. C. (App. 12, 16-17). There 
is no issue on this appeal as to the fact that Mr. Wirsing 
is Secretary of Magnolia Gardens, Incorporated, nor is 
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there any issue with respect to the service by the Mar¬ 
shal on him of the writ. (App. 16-17). Magnolia Gar¬ 
dens, Incorporated, (hereafter referred to as “Magnolia”), 
in compliance with the interrogatories served together 
with the writ, duty filed its answers in the office of the 
Clerk of the District Court. (App. 12-14). Although 
Magnolia made a reservation that it was appearing spe¬ 
cially and “without consenting to the jurisdiction of 
the Court”, it made no defense to the service, admitted 
service and answered the interrogatories fully, showing 
that it was indebted to the defendant-appellee, Southern 
Builders, Inc., in the sum of $10,100., which sum was 
ready to be disbursed. (App. 13-14). 

The defendant-appellee, Southern Builders, Inc., there¬ 
upon appeared specialty in the action and moved for an 
order quashing this service of the writ on Magnolia on 
the grounds that Magnolia was a non-resident foreign 
corporation, not doing business in the District of Colum¬ 
bia, and that the writ was not served upon the person 
conducting its business nor was it left at any place of 
business of said corporation in the District of Columbia 
nor was it left at either the place of business or residence 
of any agent of said corporation in the District of Colum¬ 
bia. (App. 14-15). Defendant-appellee served an affi¬ 
davit of Edward W. Williams in support of this motion 
(App. 15-16) and the plaintiffs-appellants, in addition to 
the complaint and original affidavit upon which the writ 
was issued, served an opposition affidavit of Meyer Gold¬ 
berg showing that Magnolia Gardens, Incorporated, was 
in fact doing business in the District of Columbia, that 
Mr. Wirsing, its Secretary, was a proper party to be 
served on behalf of said Magnolia Gardens, Incorporated, 
that the place of service was an office of Magnolia Gardens, 
Incorporated, in the District of Columbia, and that in 
any event, the indebtedness which had been attached by 
the service of the writ was owed by Magnolia to defend¬ 
ant-appellee, Southern Builders, Inc., pursuant to a con- 
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tract executed in the District of Columbia and to be per¬ 
formed in part in the District of Columbia within the 
scope of the second paragraph of Title 13, D. C. Code, 
Section 103. (App. 17-27). [All the facts in this Gold¬ 
berg affidavit are conceded to be true. App. 31.] 

The motion came on to be heard before Judge T. Alan 
Goldsborough and he granted it, quashed the service of 
the writ and set aside the return by the United States 
Marshal. (App. 27). Appellee, defendant Southern Build¬ 
ers, Inc., contended that Magnolia, being a foreign cor¬ 
poration, was not engaged in business activities in the 
District of Columbia sufficient to constitute “doing busi¬ 
ness’’ within the familiar principles. (App. 14-16). Ap¬ 
pellants, plaintiffs in the action, established, first, that 
the indebtedness attached, which was owing by Magnolia 
to defendant Southern Builders, Inc., was owing to said 
defendant under and pursuant to a contract, “entered into 
or to be performed, in whole or in part, in the District 
of Columbia”, and therefore the service of the writ on 
its Secretary in the District of Columbia was squarely 
within the scope of the second paragraph of Title 13, Sec¬ 
tion 103 , (App. 20-22). They also showed that apart from 
this special provision of the Code, Magnolia actually was 
doing business within the District of Columbia, actually 
had its office in the District of Columbia, and in fact, 
except for the actual laying on of bricks in a building 
project in Virginia, transacted within the District of 
Columbia almost every act of its corporate existence, as 
authorized by its Certificate of Incorporation, (App. 18- 
26, 30-32). 

For the purpose of demonstrating the Court’s jurisdic¬ 
tion under the second paragraph of Title 13, D. C. Code 
Section 103, the plaintiffs brought out, and it was admitted, 
that Magnolia, the garnisheed corporation, ow*es to South¬ 
ern Builders, Inc., the defendant, the funds attached, pur¬ 
suant to a contract dated December 16th, 1947, made and 
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executed in the District of Columbia, (App. 20, 31). Simi¬ 
larly, there is no issue at all as to the service of the writ 
within the District of Columbia on Charles L. Wirsing, 
the Secretary of Magnolia, (App. 15-16). These undis¬ 
puted and admitted facts make the service of the writ 
good under the second paragraph of the cited section. It 
would require a most strained and archaic construction 
of the words, “transact business’’, used in the second 
paragraph of the cited section (as opposed to the words, 
“doing business”, used in the first paragraph), to say 
that the making of this contract for the construction of 
the Magnolia Gardens project, which was the only reason 
for Magnolia’s existence and constituted its sole business, 
was not such a transaction of business as was contem¬ 
plated by the word, “transact”, in the second paragraph. 

But, appellants, plaintiffs herein were not content to 
rely alone on the second paragraph of the cited section. 
They went further and showed by a plethora of facts that 
Magnolia was doing business in the District of Columbia 
even by highly technical rules. Magnolia, even though a 
Virginia corporation, was conceived, nurtured and brought 
to its present position by activities, every one of which 
was done or consummated in the District of Columbia. 
These activities within the District of Columbia included 
the signing of its certificate of incorporation and practi¬ 
cally all meetings of incorporators and directors, (App. 
18). Its notices of meetings designated the place of meet¬ 
ing as the “Washington office of the corporation, room 
1034, Investment Building, Washington, D. C.”, (App. 23). 
The purposes of Magnolia, as stated in its Certificate of 
Incorporation, included the building of housing for rent 
or -sale, the acquisition of real estate, the borrowing of 
money incidental thereto, the application to the Federal 
Housing Commission for a contract of mortgage insur¬ 
ance and the making of all other contracts incidental 
thereto, (App. 18). These were the purposes for which 
it was formed and these were the things done and handled 



at the meetings in the District of Columbia, (App. 18-20). 
In the District of Columbia, the Directors agreed on the 
location of the project and for its erection; they directed 
their officers to acquire the property; they directed the 
opening of a bank account in the District and the deposit 
of the corporate funds therein; they directed the officers 
to borrow the money necessary for the purchase, and to 
execute whatever evidence of indebtedness might be neces¬ 
sary therefor. Magnolia’s officers, in the District of Co¬ 
lumbia, studied proposed contracts, one for the construc¬ 
tion of the building and the other for the architectural 
services. They approved the contracts, directed their of¬ 
ficers to execute them, considered and approved a building 
loan agreement for $1,419,300., considered the deed of 
trust and promissory note to be executed and authorized 
the execution thereof. Magnolia’s officers executed the 
deed of trust, the deed of trust note, the building loan 
agreement and the mortgagor’s certificate in the District 
of Columbia, all in furtherance of its one objective. The 
construction contract was executed and delivered in the 
District, (App. 18-20). Under this construction contract, 
Magnolia did all the following in the District: it filed a 
master set of drawings and specifications "with the Federal 
Housing Commissioner; it created by deposit in a bank 
in the District of Columbia the funds for the construction 
of the project; vouchers “for work and materials per¬ 
formed” were submitted to Magnolia in the District and 
Magnolia approved those vouchers in the District; Mag¬ 
nolia arranged with the lender to issue checks for the 
construction loan advances, both the arranging and issu¬ 
ing of checks being done in the District; the checks paid 
by Magnolia to Southern Builders, Inc., were prepared 
and executed in the District in the very office where Wirs- 
ing, its Secretary, was served with the writ of attach¬ 
ment; Magnolia executed and submitted to the lender all 
applications for payments in the District; Magnolia pro¬ 
cured the architect’s certifications in the District; Magnolia 
paid part of the construction fee to Southern Builders, 
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Inc. in tke District and, under its agreement with South¬ 
ern Builders, Inc., is required to deposit funds in the 
Liberty National Bank in the District to secure payment 
to it of the balance of the construction fee. The funds 
attached are a portion of these funds. The dispersal of 
funds and the preparation of the checks for such disburse¬ 
ment are performed in the Investment Building in the 
District by Wirsing, the person served with the Writ of 
Attachment. Magnolia’s business can always be discussed 
in the Investment Building in the District of Columbia 
and Charles L. Wirsing, its Secretary, is there, in the 
same office where he was served with process, for that 
purpose and did discuss Magnolia’s business with anyone 
who sought such discussion there. All the books, papers 
and records of Magnolia, except certain records directly 
connected with the actual construction work, were main¬ 
tained at that office in Wirsing’s custodv as secretarv, 
(App. 21-23). 

Magnolia’s notices of directors’ meetings designated 
Room 1034, Investment Building, Washington, D. C. as 
the Washington office of the corporation, (App. 24-25, 30). 
During the course of construction and after completion 
of the project in Arlington all the financial details con¬ 
nected therewith were handled at meetings in the Invest¬ 
ment Building in Washington. At the April 1st, 1948 
meeting there was a complete discussion of Magnolia’s 
financial condition and the costs and finances regarding the 
apartment project were analyzed, (App. 23). At the 
December 6th, 1948 meeting the Directors met for the 
purpose of raising additional funds for the project. De¬ 
spite full discussion, there was no agreement and the 
meeting was continued on the next day. At that meeting 
its President was authorized to borrow an additional 
$100,000. and to execute a note therefor. On January 
25th, 1949, after a similar notice, the stockholders held 
their annual meeting in room 1034 Investment Building, 
Washington, D. C. Immediately following, or simultan- 
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eously, the directors’ meeting was held at the same place. 
The directors considered and voted down a motion to hire 
a man to run the Magnolia Gardens project. They then 
appointed Hall-Johnson Construction Co. rental agent to 
manage the project in all respects, (App. 23-24). Another 
directors’ meeting was held at the same place, designated 
as the Washington office of the corporation, on August 
15th. 1949. At this meeting the directors audited the 
costs of the Magnolia Garden project, discussed the pre¬ 
vious agreements related to the payment of the contract 
fee to Southern Builders, Inc., approved the acts of T. W. 
Phillips in the settlement and closing of the building 
project, approved and accepted the audit analysis of the 
cost of the project, directed the opening of an account 
in the Liberty National Bank in Washington, D. C., di¬ 
rected the closing of the American Security and Trust 
Company account, directed the deposit in the Liberty Na¬ 
tional Bank of the funds withdrawn from the former ac¬ 
count, authorized Mr. Wirsing to sell and dispose of all 
personal property remaining on the apartment site not 
needed for its maintenance and operation (much of which 
Mr. Wirsing is doing directly from the office in the In¬ 
vestment Building, Washington, D. C.), authorized Mr. 
Phillips to attempt to recover certain money spent in 
excess of a contract between Southern Builders, Inc. and 
Boyd-Gayle. When this meeting adjourned it was under¬ 
stood that the next meeting would be held September 26th, 
1949, in the Investment Building in Washington, (App. 
24-26). 

All these acts of Magnolia, by its directors and 
officers within the District of Columbia constitute a varied 
and complete exercise of the privilege of conducting its 
corporate activities within the District of Columbia. These 
activities were neither irregular nor casual. They were 
systematic and continuous throughout the entire life of 
the corporation. They resulted in the consummation and 
completion of the sole object of Magnolia’s existence, the 
building of the project in Arlington, Virginia and, in the 
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course of all these activities, Magnolia received the bene¬ 
fits and protection of the District’s laws, including the 
right, had it so chosen, to resort to the Courts of the 
District for the enforcement of its rights. Thus, by the 
most technical rules of rationalizing the fiction of a cor¬ 
porate personality’s presence within a State, Magnolia 
Gardens, Incorporated, was present in the District of 
Columbia. 


STATUTES AND RULES INVOLVED 

Title 13, District of Columbia Code, Section 103: 

“Service on foreign corporations. 

In actions against foreign corporations doing busi¬ 
ness in the District all process may be served on the 
agent of such corporation or person conducting its 
business, or, in case he is absent and can not be 
found, by leaving a copy at the principal place of 
business in the District, or, if there be no such place 
of business, by leaving the same at the place of busi¬ 
ness or residence of such agent in said District, and 
such service shall be effectual to bring the corpora¬ 
tion before the court. 

“When a foreign corporation shall transact business 
in the District without having any place of business 
or resident agent therein, service upon any officer or 
agent or employee of such corporation in the District 
shall be effectual as to suits growing out of contracts 
entered into or to be performed, in whole or in part, 
in the District of Columbia or growing out of any 
tort committed in the said District.” 

Title 16, District of Columbia Code, Section 302: 

“Notice — Service—Personal and by publication — form. 

Every such writ shall require the marshal to serve 
a notice on the defendant, if he be found in the Dis¬ 
trict, and on any person in 'whose possession any 
property or credits of the defendant may be attached, 
to appear in said court on or before the twentieth day, 
exclusive of Sundays and legal holidays, after service 
of such notice, and show cause, if any there be, why 
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the property so attached should not be condemned and 
execution thereof had; and the marshal’s return shall 
show the fact of such service. # * *” 

Title 16, District of Columbia Code, Section 307: Trav¬ 
ersing affidavits — Counter-affidavits—Quashing writ of 
attachment, Trial of issue — Notice—Oral testimony — Jury. 

If the defendant in any case shall file affidavits 
traversing the affidavits filed by the plaintiff the court 
shall determine whether the facts set forth in the 
plaintiff’s affidavits as ground for issuing the attach¬ 
ment are true, and whether there was just ground for 
issuing the attachment; and if, in the opinion of the 
court, the proofs do not sustain the affidavit of the 
plaintiff, his agent, or attorney the court shall quash 
the writ of attachment; and this issue may be tried 
by the court or a judge at chambers after three days’ 
notice. The said issue may be tried as well upon oral 
testimony as upon affidavits, and, if the court shall 
deem it expedient, a jury may be impaneled to try the 
issue. 

Title 16, District of Columbia Code, Section 308: 

“Property subject to attachment — Lien. 

Attachments may be levied on the lands and tene¬ 
ments, whether leasehold or freehold, and personal 
chattels of the defendant not exempt by law, whether 
in the defendant’s or a third person’s possession, and 
whether said defendant’s title to said property be 
legal or equitable, and upon his credits in the hands 
of a third person, whether due and payable or not, 
and upon his undivided interest in a partnership busi¬ 
ness. • • •” 

Rules of Civil Procedure 

“Rule 12. Defenses and Objections—When and How 
Presented — By Pleading or Motion—Motion for Judg¬ 
ment on Pleadings. 

(a) • * # 

(b) How Presented. Every defense, in law or fact, 
to a claim for relief in any pleading, whether a claim, 
counterclaim, cross-claim or third-party claim, shall be 
asserted in the responsive pleading thereto if one is 
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required, except that the following defenses may at 
the option of the pleader he made by motion: 

( 1 ) * * * 

(2) lack of jurisdiction over the person * * * 

(h) Waiver of Defenses . A party waives all de¬ 
fenses and objections which he does not present either 
by motion as hereinbefore provided or, if he has 
made no motion, in his answer or reply, except * * * 
(exceptions not material here.) ” 

“Ride 73. Appeal to a Circuit Court of Appeals 

# # * * 

(d) Supersedeas Bond # * * When the judgment de¬ 
termines the disposition of the property in contro¬ 
versy as in real actions, replevin, and actions to fore¬ 
close mortgages or when such property is in the cus¬ 
tody of the marshal or when the proceeds of such 
property or a bond for its value is in the custody or 
control of the court, the amount of the supersedeas 
bond shall be fixed at such sum only as will secure the 
amount recovered for the use and detention of the 
property, the costs of the action, costs on appeal, 
interest, and damages for delay.” 

STATEMENT OF POINTS 

The Court erred in quashing the Writ of Attachment 
and vacating the service thereof on Magnolia because 

1. The debt which was attached is owing to Southern 
Builders, Inc., the defendant in this action, under and 
pursuant to a contract entered into and to be performed 
in part in the District of Columbia and, being the result 
of business transacted by Magnolia in the District, service 
of the writ on its secretary within the District was effec¬ 
tive under the second paragraph of Title 13, District of 
Columbia Code, Section 103. 

2. In any event, Magnolia Gardens, Incorporated, has 
engaged in such a large volume of systematic and contin¬ 
uous activities in the conduct of its business within the 
District of Columbia as to come within the definition of 
“doing business in the District” under familiar rules and 
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witliin the scope of Title 13, Section 103, first paragraph, 
so as to make effectual the service of the writ upon its 
Secretary in the District. 

3. Only Magnolia had the right to question its amen¬ 
ability to process in the District. Since it failed to do so, 
there does not seem to be any authority to support appel¬ 
lee’s motion to quasli on the alleged ground that Magnolia 
was a foreign corporation not subject to process in the 
District. 

4. The Court also erred in requiring plaintiffs to post 
a supersedeas bond in effect guarantying payment to the 
defendants of the fund attached. 

SUMMARY OF ARGUMENT 

1. Magnolia, the garnisheed debtor, owes the fund at¬ 
tached to defendant, Southern Builders, Inc., by reason 
of its obligations under a contract entered into and exe¬ 
cuted in the District of Columbia and to be performed 
in part in the District of Columbia, (App. 20, 32). Execu¬ 
tion of this contract within the District of Columbia was 
a transaction of business by Magnolia in the District of 
Columbia. The Writ of Attachment was served on its 

Secretarv within the District of Columbia. Thus all the 
% 

factors necessary for service of process against it as pre¬ 
scribed in the second paragraph of Title 13, District of 
Columbia Code, Section 103, are present. As has been 
frequently said, it would be redundant and meaningless to 
have the words, “transact business” in the second para¬ 
graph of Section 103 if these words meant the same and 
nothing more than the words, “doing business” in the first 
paragraph of the section. The words, “transacting busi¬ 
ness” are much broader than the words, “doing business” 
and include the doing of anything of a substantial char¬ 
acter in the ordinary and usual sense. The making of 
the particular contract, pursuant to which the indebtedness 
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attached arose, was of as substantial a character as far 
as Magnolia is concerned as any contract could possibly 
be since it was for the construction of the apartment 
project w r hich was the object of its existence. But the 
making of this contract alone was not the only item of 
business transacted. In connection with the performance 
of the contract, Magnolia transacted item after item of 
business within the District of Columbia. (Goldberg’s 
affidavit, conceded factually correct, App. 17-27, 31). 

2. Magnolia was doing business in the District of Co¬ 
lumbia also within the meaning of those words as used in 
the first paragraph of Title 13, D. C. Code, § 103, and 
in accordance with the conventional understanding 
which has been considerably diluted in recent years. Mag¬ 
nolia was organized for only one purpose, to acquire a 
piece of real estate and build an apartment project on it, 
(App. 18). Almost every act of its corporate existence, 
from the time of the execution of its original certificate of 
incorporation until the day of the service of the writ, with 
the exception of the actual laying on of bricks in Arlington, 
Virginia, was performed in the District of Columbia. 
Practically all the meetings of its officers, directors and 
stockholders were held in the District of Columbia (App. 
30). These meetings were not concerned with so-called 
internal affairs of the corporation which have on occasion 
been held not to constitute doing of business. These meet- 
ings were held for the purpose of conducting the business 
of the corporation, the management of its affairs, the 
approval of the contract for construction, the approval of 
the contract with architects, the approval of the loan agree¬ 
ments, the approval of rental and management agent, the 
auditing of construction accounts, the management of 
moneys, the decisions as to handling of claims, (App. 18- 
27). These meetings were held at a place in the District 
of Columbia which Magnolia itself designated as the Wash¬ 
ington office of the corporation, (App. 25). Magnolia 
deposited its funds in banks in the District of Columbia; 
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Magnolia maintained all its books and records in the Dis¬ 
trict of Columbia; Magnolia signed and delivered its 
checks in the District of Columbia; Magnolia signed the 
contract for the construction of the Arlington project in 
the District of Columbia; Magnolia signed the contract 
with its architects in the District of Columbia; Magnolia 
signed the loan agreements in the District of Columbia. 
Magnolia did all the other things in the District of Co¬ 
lumbia which have been referred to in the Statement of 
Case and in the affidavit of Mever Goldberg, (App. 17-27, 
31). 

This was a regular course of doing business, the sys¬ 
tematic scheme of activity whereby Magnolia’s entire cor¬ 
porate existence was lived and acted in the District. If 
Magnolia was in the District for all these purposes, then 
certainly it was in the District for purposes of suit and 
even if, as the District Judge said, it did these things for 
its own convenience then certainly it would serve its own 
convenience to be sued here in the District. In referring 
to the reasoning by which foreign corporations have sought 
to contest jurisdiction, it has been said that a catalogue 
or check list of specific and minor incidents is cast up 
with emphasis on items not done as demonstrating not 
doing business and atomization of the items being done 
as being too disconnected to constitute a course of busi¬ 
ness. 1 In this case, if we were to atomize all the acts done 
by Magnolia in the District, then in truth and in fact, 
Magnolia would be non-existent, because, except for the 
laying on of bricks, almost every act of Magnolia’s exist¬ 
ence was performed in the District. Consequently, by 
any rules of law, whether they be an old-time technical 
check list or the more enlightened and practical approach 
indicated by Mr. Justice Rutledge "when he sat on our 
Court of Appeals in the Frene case, and approved in 
more recent years by the United States Supreme Court, 
Magnolia was doing business in the District sufficient to 
make it subject to the jurisdiction of the District’s courts 
in actions or proceedings brought against it here. 


1 See footnote 24, U. S. Scophony Corp., 333 U. S. 795, 813. 
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3. The determining factor in an attachment and gar¬ 
nishment proceeding is whether the defendant in the prime 
suit could have sued the garnisheed debtor. Magnolia 
admits it owes the defendant in this action the funds 
attached and, although in appearing in the proceeding and 
answering the interrogatories, it stated it appeared spe¬ 
cially and “without consenting to the jurisdiction of the 
Court”, it did in fact offer no defense to the attachment 
and stated that it owed the sum of $10,100. to the de¬ 
fendant and was ready to disburse it, (App. 13-14). At 
the time that the motion to quash was heard by the Court, 
it did not join in the motion, (App. 17). As a matter of 
fact, its Secretary was in Court, presumably under sub¬ 
poena served by the defendant, Southern Builders, Inc., 
(S. M. 4-5). A mere refusal to consent to the jurisdiction 
without pleading the defense of lack of jurisdiction over 
the person constitutes a submission to the jurisdiction. It 
is an anomaly to quash the service of a Writ of Garnish¬ 
ment, which is a proceeding in personam, on the alleged 
ground that the Court does not have jurisdiction over the 
garnisheed debtor when the garnisheed debtor itself sub¬ 
mits to the jurisdiction. As a matter of fact, it is se¬ 
riously questioned whether, in the light of the express pro¬ 
vision of Title 16, District of Columbia Code, § 307, a 
prime defendant may move to quash a writ on any ground 
except the ground therein stated. 

4. This point would become material only in the event 
that the order appealed from is affirmed. Despite the fact 
that the plaintiffs, in accordance with the requirements of 
the statute, had already filed a bond in an amount equiva¬ 
lent to twice the amount demanded in the complaint and 
conditioned on making good to the defendant all costs and 
damages which it might sustain by reason of the wrongful 
suing out of the attachment, (App. 10), the Court re¬ 
quired them, for a supersedeas, to file an additional bond 
in the sum of $4,000., the amount which was being held 
by Magnolia subject to the direction of the Court under 
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the attachment, and further required that such bond be 
conditioned “for the payment by the garnishee, Magnolia 
Gardens, Incorporated, of the fund asserted by the plain¬ 
tiffs to have been attached by the writ issued herein, Au¬ 
gust 17th, 1949, in full with costs, interest and damages 
for delay, if for any reason the appeal is dismissed or if 
the judgment is affirmed, and to satisfy in full such modi¬ 
fication of the judgment and such costs, interest, and dam¬ 
ages as the appellate court may adjudge and award”, 
(App. 34, 2S, 29). The bond required w’as therefore a 
combination of an indeinnitv and guaranty bond in addi- 
tion to an appeal or supersedeas bond and was an unnec¬ 
essary duplication of the bond filed in accordance with 
the statute to procure the attachment. The fund attached 
was in custodia Jog is. Magnolia had submitted itself to 
the jurisdiction of the Court and had stated that the fund 
was ready to be disbursed, (App. 13-14). The defendant, 
Southern Builders, Inc., if it had any fears that the fund 
might be dissipated before the determination of the ap¬ 
peal, had the right to bond the attachment and procure 

the release of the fund. The maximum liability which the 

* 

plaintiffs could have in any event on their taking of an 
appeal of this nature would be the costs of appeal and the 
damages which the defendant might have sustained by 
reason of delay in payment. The plaintiffs are not ap¬ 
pealing from any judgment requiring the payment of money 
or the performance of any act on their part and therefore 
there was nothing for them to secure. Rule 73 (d) of the 
Rules of Civil Procedure specifically provides that where 
the fund, as here, is in the custody or control of the Court, 
“the amount of the supersedeas bond shall be fixed at 
such sum only as will secure the amount recovered for 
the use and detention of the property, the costs of the 
action, costs on appeal, interest and damages for delay”. 
That was the maximum condition which the Court could 
have required the plaintiffs to provide in the supersedeas 
bond and by requiring an indemnity or guaranty of pay¬ 
ment of $4,000. by Magnolia to Southern Builders, Inc., 
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in addition to the other provisions in the Rules, the Court 
erred. 

ARGUMENT 
POINT I 

The Fund Attached or Garnisheed Under the Writ of 
Attachment Arises Out of and is Payable to the Prime 
Defendant, Southern Builders, Inc., Under a Contract 
Made by It With Magnolia Gardens, Incorporated, 
the Garnishee, Which Contract Was Executed and 
Entered Into in the District of Columbia and Was Per¬ 
formed in Part in the District of Columbia. The Writ 
Having Been Served on Magnolia’s Secretary in the 
District of Columbia After It Had Transacted This 
Business in the District of Columbia, Was Properly 
Served in Accordance With the Second Paragraph of 
District of Columbia Code Title 13 Section 103 

These facts are not in dispute: The writ was served 
on Charles L. Wirsing; Wirsing is secretary of Magnolia; 
Wirsing was served with the writ in the District of Co¬ 
lumbia; the funds attached are owing to the prime de¬ 
fendant, Southern Builders, Inc., by Magnolia under a 
written contract made and executed in the District of Co¬ 
lumbia and that that contract was performed in part by 
Magnolia in the District. These facts alone are sufficient 
to sustain the service of the writ under the second para¬ 
graph of Section 103, Title 13, District of Columbia Code. 

Although the point was argued and discussed below, 
the Court, in its Findings and Order, has bypassed it en¬ 
tirely and has based its decision solely on a conclusion 
(erroneous we submit) that Magnolia was not doing busi¬ 
ness in the District. 

The second paragraph is new, built over the first para¬ 
graph. The first paragraph will be discussed in Point II 
infra but the wording of the second paragraph as dis- 
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tinguished from that of the first paragraph will bear some 
analysis. Section 103, in its original form, when it con¬ 
tained only the first paragraph, provided for service on 
foreign corporations only when such foreign corporations 
were “doing business ” in the District of Columbia. The 
words, “doing business” in this first paragraph are im¬ 
portant because service of process thereunder had to be 
tested by all the old rules or catalogue of affirmatives and 
negatives to which resort was made to determine whether 
a foreign corporation was actually within a State or Dis¬ 
trict for purposes of suit. The second paragraph aban¬ 
dons this prerequisite for suit and instead of the words, 
“doing business” being used, the words, “shall transact 
business” are used and these w r ords are used together 
with a special set of facts or circumstances, the special set 
being a suit arising out of either a contract entered into 
or to be performed in whole or in part in the District or 
a tort committed in the District. "When a plaintiff at¬ 
tempts to sue a foreign corporation, he must do so upon 
a right grounded either on some liability incurred by the 
foreign corporation as a result of its activities or omis¬ 
sions outside the state where he sues, or as a result of 
its activities within the state where he sues. Simon v. 
Southern R. Co. 236 U. S. 115; Old Wayne Mut. Life Assn. 
v. McDonough 204 U. S. 8. Generally speaking, it was 
originally held that, in order for a foreign corporation to 
be sued in a state outside its home state, it had to be 
physically present within the state to such an extent as to 
make it not unreasonable and not a violation of due process 
to compel it to defend the suit. Through the years the 
courts and the legislatures took note of the fact that cor¬ 
porations did cross state lines and engage in activities in 
states foreign to their incorporation which activities did 
not acquire the status of “doing business”. Of such 
activities it has been said: 

“But to the extent that a corporation exercises the 

privilege of conducting activities within a state, it 
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enjoys the benefits and protection of the laws of that 
state. The exercise of that privilege may give rise 
to obligations, and, so far as those obligations arise 
out of or are connected with the activities within the 
state, a procedure which requires the corporation to 
respond to a suit brought to enforce them can, in 
most instances, hardly be said to be undue.” 
International Shoe Company v. Washington, 326 U. S. 
310 at 319. 

The second paragraph of Section 103 does nothing more 
than to say that if a foreign corporation makes a contract 
within the District of Columbia, it is subject to suit in 
the District in an action growing out of such contract. 
This procedure, while an anticipation of International 
Shoe Company, is nevertheless the procedure there ap¬ 
proved. Below it was argued that the second paragraph 
made no change in the concept and that in any event, be¬ 
fore the foreign corporation could be subject to suit, it 
had to be doing business in the District. To say this is 
to ignore the fact that Congress did not use “doing busi¬ 
ness” in the second paragraph, as it did in the first, but 
did use the words, “transact business”. The paragraph 
must be held to mean that a corporation subject to suit 
under it need not be doing business within the conven¬ 
tional meaning of that term but need only transact some 
business sufficient to bring it within the jurisdiction of the 
District’s Courts and such business so transacted would 
mean the business involving the contract executed or en¬ 
tered into in the District of Columbia or to be per¬ 
formed in whole or in part here. 

The distinction between the words, “transact business” 
and the words, “doing business” has been the subject of 
judicial consideration and, with respect to the use of the 
former phrase in addition to the latter, it has been said: 

“Its necessary effect was to enlarge the local juris¬ 
diction of the District Courts so as to establish the 
venue of such a suit not only, as theretofore, in the 
District in which the corporation resides or is ‘found’ 
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but also in any District in which it * transacts busi¬ 
ness’,—although neither residing nor ‘found’ therein, 

• • * >> 

The Court also said: 

“To construe the words, ‘or transacts business’ as 
adding nothing of substance to the meaning cf the 
words, ‘or is found’ • * • would to that extent de¬ 
feat the plain purpose of this Section and leave no 
occasion for the provision that the process might be 
served in a District in which the corporation resides 
or is found.” 

Eastman Kodak Company v. Southern Photo Mate¬ 
rials Company, 273 U. S. 360 

The Eastman Kodak case was an anti-trust case, as was 
United States v. Scophony Corp ., 333 U. S. 795 but the 
meaning, content and effect of the words, “transact busi¬ 
ness”, would have equal applicability in ordinary suits 
against foreign corporations. The Court made this clear 
in Scophony even though Mr. Justice Frankfurter, in a 
concurring opinion in which he was not joined by any of 
the others, felt it was unnecessary to decide more than 
that Scophony was liable to suit under Section 12 of the 
Clayton Act. In Scophony, writing for an otherwise unani¬ 
mous Court, Mr. Justice Rutledge said, at page S06: 

“The argument was certainly plausible, but for the 
fact that it made the addition of ‘or transacts busi¬ 
ness’ to ‘inhabitant’ and ‘found’ in § 12 redundant 
and meaningless. The Court refused to accept the 
argument, because doing so would have defeated the 
plain remedial purpose of § 12. That section was 
enacted, it held, to enlarge the jurisdiction given by 
§ 7 of the Sherman Act over corporations by adding 
those words, ‘so as to establish the venue of such a 
suit not only, as theretofore, in a district in which 
the corporation resides or is ‘found’, but also in any 
district in which it ‘transacts business’—although 
neither residing nor ‘found’ therein—in which case 
the process may be issued to and served in a district 
in which the corporation either resides or is ‘found.’ 
273 U. S. at 372. 
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“This construction gave the words ‘transacts busi¬ 
ness’ a much broader meaning for establishing venue 
than the concept of ‘carrying on business’ denoted by 
‘found’ under the pre-existing statute and decisions. 
The scope of the addition was indicated by the state¬ 
ment ‘that a corporation is engaged in transacting 
business in a district ... if in fact, in the ordinary 
and usual sense, it ‘transacts business’ therein of any 
substantial character.’ Id. at 373. (Emphasis added.) 
“In other words, for venue purposes, the Court 
sloughed off the highly technical distinctions thereto¬ 
fore glossed upon ‘found’ for filling that term with 
particularized meaning, or emptying it, under the 
translation of ‘carrying on business.’ In their stead 
it substituted the practical and broader business con¬ 
ception of engaging in any substantial business opera¬ 
tions. Cf. Frene v. Louisville Cement Co., 77 U. S. 
App. D. C. 129 , 134 F. 2d 511 ; International Shoe Co. 
v. Washington, supra. Refinements such as previously 
were made under the ‘mere solicitation’ and ‘solicita¬ 
tion plus’ criteria, cf. Frene v. Louisville Cement Co., 
supra, and like those drawn, e.g., between the Peo¬ 
ple’s Tobacco and International Harvester cases, 
supra, were no longer determinative. The practical, 
every-day business or commercial concept of doing or 
carrying on business ‘of any substantial character’ 
became the test of venue.” 

The meaning of the words, “transact business” does not 
hinge on quantitative factors but rather upon qualitative 
factors, looking to the nature of the corporation’s acts 
within the jurisdiction concerned. This was construed in 
International Shoe Company v. Washington, 326 U. S. 310, 
by phrases such as 

“. . . acts, because of their nature and quality and 
the circumstances of their commission, may be deemed 
sufficient to render the corporation liable to suit (318) 

. . . The test is not merely, as has sometimes been 
suggested, whether the activity which the corporation 
has seen fit to procure through its agents in another 
state is a little more or a little less. . . . Whether 
due process is satisfied must depend rather upon the 
quality and nature of the activity in relation to the 
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fair and orderly administration of the laws which it 
was the purpose of the due process clause to insure 
(319) . . . But to the extent that a corporation exer¬ 
cises the privilege of conducting activities within a 
state, it enjoys the benefits and protection of the 
laws of that state. The exercise of that privilege 
may give rise to obligations, and, so far as those obli¬ 
gations rise out of or are connected with the activi¬ 
ties within the state, a procedure which requires the 
corporation to respond to a suit brought to enforce 
them can, in most instances, hardly be said to be un¬ 
due.” (319) 

The fund attached herein arose out of the contract made 
by both Magnolia, the garnishee, and Southern Builders, 
Inc., the prime defendant, within the District of Columbia, 
and performed partly by them in the District of Columbia, 
and the garnishment (as does also the prime suit) stems 
from these activities within the District of Columbia. The 
contract was perhaps Magnolia’s most important activity; 
it was for the construction of its apartment project. 

This Court of Appeals, both negatively ( Mueller Brass 
Co. v. Alexander Milburn Co., 152 F. 2d 142 ) and affirma¬ 
tively ( Toledo Computing Scale Corp. v. Miller, 38 App. 
D. C. 237, Carroll Electric Co. v. Freed-Eisemann Radio 
Corp., 60 App. D. C. 228 , 50 F. 2d 993 and Berkeley v. 
Cvlley and Kimball Co., 42 App. D. C. 140 ) has so con¬ 
strued the second paragraph of Section 103 Title 13 as to 
make a foreign corporation subject to suit in the District 
of Columbia in an action arising out of a contract made 
by it or to be performed in part by it in the District of 
Columbia provided that any officer, agent or employee, 
is served with process. 

In Mueller Brass Company, where the Court held that 
a foreign corporation defendant was not subject to suit 
in the District, it expressly negated all the elements -which 
would have made Mueller Brass amenable to suit under 
the second paragraph of the section. The Court pointed 
out that no part of the negotiations preliminary to the 
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contract involved in the action was carried on within the 
District, that the contract was executed in Baltimore, that 
no part was to be performed in the District, and that 
none of the products involved was shipped to or used in 
the District. While the Court did not there so state, the 
fact that it eliminated at length all the elements necessary 
for jurisdiction under the second paragraph indicates that 
if those elements were present, it would not have decided 
as it did. 

In Toledo Computing Scale Company the Court dis¬ 
cussed at length the purposes of the second paragraph of 
Section 103. The Court translated the words, “growing 
out of contracts entered into or to be performed, in whole 
or in part” as meaning “that if a foreign corporation 
should transact business here, it should be subject as to 
that business to the jurisdiction of the local courts and 
not require the other parties to its contracts to go (else¬ 
where) for redress. The intent of Congress being plain, 
we should not permit that intent to be frustrated by in¬ 
directness. We therefore should regard the substance, 
and not be too much controlled by the form, of the things 
done.” 

True, in that case the Court, after saying that it was 
the intent of Congress “to circumvent efforts on the part 
of foreign corporations to evade local responsibility grow¬ 
ing out of contracts entered into, or to be in whole or in 
part performed here”, also said that it was not then nec¬ 
essary to determine whether a single transaction comes 
within the purview of the paragraph. However, this 
Court has since so held. 

Berkeley v. Culley and Kimball Company, 42 App. D. C. 
140, seems to be decisive of the point that even when a 
single contract, which is the contract in suit, is made or 
to be performed in the District, that is the transaction 
of business which the Congress intended to subject the 
foreign corporation to suit here. It seems to be clear, in 
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Berkeley, that Kimball Company was not doing business 
in the District of Columbia in the conventional sense. 
Culley was a dealer in the District and he had made the 
contract with Berkeley. Culley assigned the contract to 
the Kimball Company. Thereafter Kimball demanded 
that the plaintiff make payment to it. After the assign¬ 
ment, Kimball became a proper party to bring an action 
on the contract. The contract involved the sale of Kim¬ 
ball’s pianos in the District of Columbia. It was therefore 
performed either in whole or in part in the District. The 
Court sustained the service of process against Kimball 
and said: 

“It will be observed that the Statute is not confined 
to general agency or an established custom of doing 
business, but it applies to a suit growing out of a 
contract ‘entered into or to be performed, in whole 
or in part, in the District of Columbia’. This suit 
grew out of the failure of the Kimball Co. to fully 
realize upon a contract owned by it for the sale of 
one of its pianos in this District, a contract to be 
performed here.” 

Carroll Electric Co. v. Freed-Eisemann Radio Cory., 
50 F. 2d 093, is to like effect. The contract involved pro¬ 
vided for partial performance in the District and this 
Court held the foreign corporation amenable to suit here. 
See also 

Hoffman v. Washington Virginia Ry. Co., 44 App. 
D. C. 418 

Wilson v . Hudson Motor Car Co., 28 F. 2d 347 

La Porte Heinekamp Motor Co. v. Ford Motor Co., 
24 F. 2d 861 

In summary, therefore, and to repeat, Wirsing, the Sec¬ 
retary of Magnolia Gardens, Incorporated, was served 
with the Writ of Attachment and Garnishment within the 
District of Columbia and the funds which were the sub¬ 
ject of the attachment, admittedly owing to Southern 
Builders, Inc., and ready to be disbursed to it, were so 
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owing under a contract made, executed and entered into 
within the District of Columbia and performed in great 
part within the District of Columbia. This makes the 
service of process good and brings it squarely within the 
second paragraph of Section 103, Title 13. 

POINT II 

In Any Event Magnolia Was “Doing Business” in the 

District of Columbia 

Although appellants believe that if, as argued by re¬ 
spondents below, Magnolia was not doing business in the 
District of Columbia, service was nevertheless good under 
the second paragraph of Title 13, Section 103, as urged 
in Point I above, Magnolia was in fact doing business in 
the District under any definition of that term and was 
amenable to service of process under the first paragraph. 

There is no hard and fast rule for determining whether 
a foreign corporation is doing business in a state or dis¬ 
trict so as to make it subject to process there. Check 
lists and catalogues of things done and things not done 
do not help. United States v. Scophony Corp., 333 U. S. 
795, at 813. 

In Peoples' Tobacco Co. v. American Tobacco Co., 246 
U. S. 79, at 87, it was said: 

“The general rule deducible from all our decisions is 
that the business must be of such nature and character 
as to warrant the inference that the corporation has 
subjected itself to the local jurisdiction and is by its 
duly authorized officers or agents present within the 
state or district where service is attempted.” 

And in St. Louis S. W. Ry. v. Alexander, 227 U. S. 
218, at 227, the Court said: 

“This court has decided each case of this character 
upon the facts brought before it and has laid down 
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no ali-embracing rule by which it may be determined 
what constitutes the doing of business by a foreign 
corporation in such manner as to subject it to a given 
jurisdiction. In a general way it may be said that 
the business must be such in character and extent as 
to warrant the inference that the corporation has sub¬ 
jected itself to the jurisdiction and laws of the district 
in which it is served and in which it is bound to appear 
when a proper agent has been served with process.’’ 

It would be unnecessarily repetitious to repeat here all 
the undisputed and admitted acts and deeds of Magnolia 
within the District of Columbia. These have been men¬ 
tioned at pages 5-9, 13, 14 above. Appellee has conceded 
the truth of the facts recited in the Goldberg affidavit of 
September 1,1949, (App. 31). 

Magnolia’s secretary, Wirsing, has stated that now 
Magnolia has no business except to receive the rents from 
the Arlington project and Magnolia does not even collect 
them. It receives them from Hall-Johnson Construction 
Co., whose home office is in the District of Columbia, and 
Hall-Johnson accounts to it in the District of Columbia. 
Then Magnolia deposits these moneys in the Liberty Na¬ 
tional Bank in the District of Columbia, (App. 29-30) 

Consequently, whether we look at Magnolia’s activities 
before the completion of the project (which event occurred 
just prior to the service of the writ) or now and in the 
future, Magnolia's entire existence is in the District of 
Columbia. Erase from Magnolia’s history all that it did 
in the District and you erase Magnolia. There just would 
not be a Magnolia Gardens, Incorporated. There would 
just be an apartment project in Arlington owned by a 
name and nothing more. 

"With all this it seems hardly necessary to say that 
Magnolia was carrying on its business in the District “in 
such sense as to manifest its presence within the” Dis¬ 
trict. (International Harvester Co. v. Kentucky, 234 U. S. 
579, at 589). 
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This Court has always construed the words, “doing 
business’’ realistically and has brushed away meaning¬ 
less and isolated negatives when the affirmatives have in 
fact been such as to make it reasonable to say that a 
foreign corporation is within the District for purposes 
of suit. 

Guilford Granite Co. v. Harrison Granite Co., 23 App. 
D. C. 1. 

Rickets v. Sun Printing <& P. Assn., 27 App. D. C. 222 

Ferguson Contracting Co. v. Coal & Coke Ry. Co., 33 

App. D. C. 159 

Wendell v. Holland American Line, 40 App. D. C. 1 

Hoffman v. Washington-Virginia Ry. Co., 44 App. 

D. C. 418 

Frene v. Louisville Cement Co., 77 App. D. C. 129 

Ferguson Contracting Co. (33 App. D. C. 159) is most 
interesting here because, although to a much lesser extent, 
the activities of the defendant there paralleled the activi¬ 
ties of Magnolia here. What this Court said there about 
Coal & Coke's activities might well be said, but with 
greater emphasis, of Magnolia’s activities here. 

In summary then, apart from the second paragraph of 
Title 13, Section 103, Magnolia was doing business in the 
District of Columbia within all the familiar rules and 
was amenable to process under Title 13, Section 103, first 
paragraph. 
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POINT ni 

Although Magnolia Gardens, Incorporated, Has Not 
Pleaded the Defense of Lack of Jurisdiction Over Its 
Person, the Court, in Disregard of Its Submission to 
the Jurisdiction, Has Set Aside the Service of the 
Writ on a Ruling That There Was No Jurisdiction 
in Personam. Appellee Had No Right to Question 
the Service of the Writ 

The order appealed from states that “Magnolia Gar¬ 
dens, Incorporated (the garnishee) is a Virginia corpora¬ 
tion and is not doing or transacting business in the Dis¬ 
trict of Columbia”. For that reason the service of the 
Writ of Attachment and Garnishment was quashed and the 
Marshal’s return was “vacated, set aside and held for 
naught”. The order completely overlooks the fact that 
Magnolia, the garnishee, despite its reservations in ap¬ 
pearing, had submitted to the jurisdiction of the Court, 
had admitted that it owed the defendant the funds at¬ 
tached and had stated that these funds were ready to be 
disbursed. Magnolia interposed no defense to the garnish¬ 
ment that it was a foreign corporation not doing or trans¬ 
acting business in the District of Columbia. If it intended 
to interpose any such defense, it was required to plead 
it or make it by motion in accordance with Rule 12, sub¬ 
divisions (b) and (h) of the Rules of Civil Procedure. Its 
mere statement that it appeared specially and did not 
consent to the jurisdiction of the Court was not a defense 
of lack of jurisdiction of its person. Davis v. Davis, 
305 U. S. 32 , 83 L. Ed. 26. 

While it is not argued here and was not argued below 
that a prime defendant has no standing to contest the 
validity of an attachment of its property not opposed 
by the garnishee, it should be remembered here that the 
prime defendant, Southern Builders, Inc., did not attack 
the validity of the attachment itself. It would seem, from 
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a reading of Title 16, § 307, that this was the only attack 
which could have been made by the prime defendant, 
under the rule expressio unius est exclusio alterius. 

The right of a foreign corporation to attack a service 
of process on it is personal to it. Southern Builders, Inc. 
is not attacking the service of process on it as a foreign 
corporation. It is attacking the service of process on an¬ 
other foreign corporation on the alleged ground that that 
other foreign corporation is not doing business in and is 
not subject to suit in the District of Columbia. It is sub¬ 
mitted that only Magnolia has the right to avail itself of 
the defense that it is not subject to suit in the District 
of Columbia and it may waive that defense. 

! 

United Collieries v. Martin, 248 Ky. 308; GO S. TV. 2, 

125 

Union County Investment Co. v. Messix, 152 Iowa 412, 

418; 132 N. TV. 823, 825 

Chapman v. Foshay, 184 Minn. 318, 321, 238 N. W. 

637, 639 

Magnolia has chosen to waive the defense, if such there 
was, not only by its failure to plead it in its answer but 
also by its failure to take any affirmative position on the 
motion below. 

Garnishment process in the District of Columbia is a 
proceeding in personam, not in rent. U. S. v. Cummings, 

66 App. D. C. 107, 85 F. 2, 273. Being such, and since 
Southern Builders, Inc. could have had judgment against 
Magnolia if a similar answer had been filed in an action 
by Southern against Magnolia, appellants here are in the 
identical position. Harris v. Balk, 198 U. S. 215. 

We are not unaware that there is much confusion on 
this point and that it has been held that, in waiving de¬ 
fenses personal to it a garnishee may not waive defenses 
of the prime defendant, ( Bristol v. Brent, 36 Utah 108, 
103 P. 1076). However, these proceedings are statutory, 
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garnishment is in personam ( U . S. v. Cummings, supra), 
the only ground urged in support of the motion was a 
ground personal to Magnolia, and the motion was not 
made pursuant to Title 16, § 307, which seems to be the 
only procedure available to a prime defendant. 

Therefore, it would appear that there was no basis at 
all for the Court even to have heard the motion and it 
should have been dismissed. 

POINT IV 

For the Purpose of Staying the Effect of the Court’s 
Order Vacating the Writ, Appellants Should Not Have 
Been Required to File a $4000. Bond Guarantying 
Payment by Magnolia to Appellee of That Amount, 
Plus Costs, Interest and Damages for Delay and in 
Addition the Usual Appeal Costs and Damages 

This point, as already stated, would become important 
only if this Court failed to reverse the order of the 
Court below. It concerns the amount and terms of the 
bond which appellants were required to file in order to 
obtain a stay of the effect of the order quashing the writ 
and releasing the fund. 

Appellants argued below that the only bond necessary 
was one in amount and terms sufficient only to “secure 
the amount recovered for the use and detention of the 
property, the costs of the action, costs on appeal, interest 
and damages for delay.” (App. 34). This was opposed 
by appellee which argued that the amount and terms of 
the bond “should be of such a character as to insure the 
defendant that in the event the appeal were dismissed 
or the order affirmed, the entire fund garnisheed would in 
any event be paid to Southern Builders, Inc. by Magnolia 
Gardens, Incorporated.” (App. 34). 

The Court then required the appellants to execute and 
file (and they did) a $4,000. bond conditioned “for the 
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payment by the garnishee, Magnolia Gardens, Incorpo¬ 
rated, of the fund asserted by the plaintiffs to have been 
attached by the writ issued herein, August 17th, 1949, in 
full with costs, interest and damages for delay, if for any 
reason the appeal is dismissed or if the judgment is 
affirmed, and to satisfy in full such modification of the 
judgment and such costs, interest and damages, as the 
appellate court may adjudge and award.” (App. 34, 28, 
29). 

This bond was required even though appellants had 
previously filed the statutory bond, in twice the amount 
claimed, in order to obtain the issuance of the writ, (App. 
10). This prior bond had been conditioned, in the words 
of the statute, “to make good to the defendant all costs 
and damages which he may sustain by reason of the 
wrongful suing out of the attachment. {Title 16, %301). 

The additional bond was a duplication of the first bond, 
and was a combination of an indemnity and guaranty bond 
in addition to an appeal bond. It was wholly unnecessary, 
it imposed a needless expense on the appellants and pur¬ 
ported to fasten on them in advance of adjudication, a 
liability in excess of any which would have been theirs 
under the prior decisions of this Court. 

The fund attached was in custodia legis. 

International Finance Cory. v. Jawish, 63 App. D. C. 

262,71 F. 2,985 

Apart from costs on appeal and such additional costs 
as the Court of Appeals might impose on appellants in 
event of affirmance, appellants’ maximum liability is dam¬ 
ages for the use and detention of the property. 

U. S. Fidelity & Guar. Co. v. Wrenn, 67 App. D. C. 

94,89 F. 2, 838 

Finally, if appellee had any fears about payment of the 
fund or Magnolia’s solvency, it could have bonded the 
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attachment and obtained its release under Title 16, §§ 310, 
311. 

Consequently, the only supersedeas bond which appel¬ 
lants should have been required to file in order to obtain 
a stay of the effect of the order appealed from should 
have been, in the words of the rule, “at such sum only 
as will secure the amount recovered for the use and 
detention of the property, the costs of the action, costs 
on appeal, interest, and damages for delay.’’ 

Rule* of Civil Procedure, Rule 73(d). 

CONCLUSION 

The order and judgment appealed from should be re¬ 
versed in all respects; defendant’s motion to set aside 
the service of the writ on Magnolia Gardens, Incorporated, 
should be denied and the service of the writ on Magnolia 
should be sustained. In any event, the terms of the super¬ 
sedeas bond should be modified to conform to the limita¬ 
tion of Rule 73 f d), Rules of Civil Procedure. 

Respectfully submitted, 

Herman Tocker, 

Attorney for Appellants. 
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39 Filed Aug 17 1949 Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
MEYER GOLDBERG and FRANCES GOLDBERG 
3842 Legation Street N. W. Washington, D. C. 

Plaintiffs 

- against - 

SOUTHERN BLHLDERS, INC., a Delaware Corporation 
5131 Columbia Pike, Arlington, Va., Defendant 
File No. 3485-’49 

Complaint for Damages Resulting from Breach of 
Contract and Fraudulent Breach of Contract 

The plaintiffs, Meyer Goldberg and Frances Goldberg, 
by Herman Tocker, their attorney, for their complaint 
against the defendant, respectfully show to the Court and 
allege: 

For a First Cause of Action: 

First: Plaintiffs are and for many years past have 
been residents of the District of Columbia. 

Second: Jurisdiction of this Court is founded upon the 
provisions of District of Columbia Code, 1940 Edition, 
Title 11, Section 301 and Title 13 -103. 

Third: Defendant, Southern Builders, Inc., is a foreign 
corporation, organized under the laws of the State of Dela¬ 
ware, and this suit grows out of a contract entered into 
by it and to be performed by it in the District of Columbia 
and involves, also, a tort committed by it in the District 
of Columbia, in connection with said contract. 

Fourth: That heretofore, on or about the 30th day of 
August, 1948, in an office at New York Avenue and 15th 
Street, N. W., in the District of Columbia, the plaintiffs 
and the defendant, Southern Builders, Inc., for good 

40 and valuable consideration therein recited and for 
the purpose of settling certain matters of account- 
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ing, entered into a written agreement which provided for 
the performance of various acts on the part of all the 
parties thereto. 

Fifth: That among the acts required to be performed 
under said agreement, the plaintiffs were required to and 
did deliver for retirement to defendant, Southern Builders, 
Inc;, all the shares of stock in said defendant corporation 
then owned by them. 

Sixth: Said defendant corporation, in consideration of 
such delivery and to effectuate such retirement of plain¬ 
tiffs’ shares of stock, agreed (a) to execute and deliver to 
plaintiffs an assignment of a portion of a certain fee then 
owing and to be owing by one Magnolia Gardens, Incorpo¬ 
rated, to said defendant, and (b) to pay to the plaintiffs 
“upon determination of the amount thereof, that sum of 
money which, as of August 30th, 1948, shall be equal to 
one-third of the amount whereby the assets of Southern 
Builders, Inc. exceed its liabilities other than capitaliza¬ 
tion and the withheld portion of fee mentioned in sub¬ 
division (a) above, provided that such excess is more 
than Five Hundred ($500.00) Dollars.” 

Seventh: That the plaintiffs have duly performed each 
and every obligation and condition precedent set forth in 
said agreement on their part to be performed and in par¬ 
ticular, in addition to all other performances, on said 30th 
day of August, 1948, in the aforementioned office in the Dis¬ 
trict of Columbia, they did deliver to the defendant, South¬ 
ern Builders, Inc., all the shares of stock owned by them 
in said corporation. 

Eighth: At the same time and place, defendant, South¬ 
ern Builders, Inc., did execute and deliver to the plaintiffs 
the assignment of the portion of fee mentioned in Para¬ 
graph Sixth, subdivision (a) hereof and, since that time, 
plaintiffs’ rights under said assignment have been fully 
satisfied. 

41 Ninth: That thereafter, and in purported com¬ 
pliance with its obligation to have determined the 
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amount owing as defined and set forth in Paragraph Sixth, 
subdivision (b) hereof, the defendant, Southern Builders, 
Inc., caused to be delivered to the plaintiffs a statement 
represented by it to show the assets, liabilities and capi¬ 
talization of Southern Builders, Inc. as of August 30th, 
194$. 

Tenth: That the said statement so furnished by de¬ 
fendant, Southern Builders, Inc. to the plaintiffs showed 
and represented to the plaintiffs that the assets of 
Southern Builders, Inc. did not exceed its liabilities other 
than capitalization and the fee aforementioned by more 
than $500.00. 

Eleventh: Upon information and belief, the said state¬ 
ment of assets and liabilities was false and known to be 
false bv the defendant and was knowingly and deliber- 
ately made and delivered by the defendant to the plain¬ 
tiffs with the intention to defraud the plaintiffs and cause 
the plaintiffs to rely thereon, and the plaintiffs did rely 
thereon and were defrauded by defendant in that they were 
therebv led to believe and did believe that thev were 
entitled to receive no further moneys from the defendant, 
Southern Builders. Tnc.. when, in fact, they were then and 
are now entitled to receive from said defendant, Southern 
Builders, Inc., a sum of money equal at least to the sum 
of $3500.00. 

Tiretlfth: Upon information and belief, the fraud of 
the defendant consisted of and in its failure to show* on 
said statement and the withholding from the plaintiffs 
information concerning certain so-called extras then owing 
to defendant. Southern Builders, Inc., by Magnolia Gar¬ 
dens, Incorporated, in the amount of approximately Ten 
Thousand Five Hundred ($10,500.) Dollars, apart from 
and in addition to the fee mentioned in Paragraph Sixth, 
subdivision (a) hereof. 

Thirteenth: That defendant continued to withhold 
from the plaintiffs information concerning such 
42 “extras” until the time of settlement of the affairs 
of defendant. Southern Builders, Inc., with Magnolia 


Gardens, Incorporated, at which time said defendant, 
Southern Builders, Inc. made claim against and received 
from Magnolia Gardens, Incorporated, for such “extras” 
the total sum of Thirteen Thousand Three hundred Forty 
($13,340.17) Dollars and seventeen cents. 

Fourteenth: That plaintiffs have demanded that de¬ 
fendant, Southern Builders, Inc., make payment to them of 
said sum of Three Thousand Five Hundred ($3,500.) Dol¬ 
lars but defendant has failed, omitted and refused so to do. 

Fifteenth: Upon information and belief, by reason of 
the fraud and concealment of and by the defendant, South¬ 
ern Builders, Inc., plaintiffs have been damaged in the 
sum of $3,500.00. 

For a Second Cause of Action 
Against Southern Builders, Inc. 

Sixteenth: Plaintiffs repeat and reallege each and every 
allegation set forth in Paragraphs of this complaint desig¬ 
nated First, Second, Third, Fourth, Fifth, Sixth, Seventh, 
Eighth, Ninth, Tenth, Eleventh, Twelfth and Thirteenth 
as though here set forth at length. 

Seventeenth: That since the delivery of such statement 

to the plaintiffs, it has been determined that the amount 

wherebv the assets of Southern Builders, Inc. did on Au- 
* ..... 

gust 30th, 1948, exceed its liabilities other than capitaliza¬ 
tion and the withheld portion of fee mentioned therein, 
equalled or exceeded the sum of Ten Thousand Five Hun¬ 
dred ($10,500.) Dollars and plaintiffs are therefore en¬ 
titled to receive from the defendant, Southern Builders, 
Inc. the sum of Three Thousand Five Hundred ($3,500.) 
Dollars, no part of which has been paid although duly 
demanded. 

WHEREFORE plaintiffs demand judgment 
43 against the defendant, Southern Builders, Inc., in 
the sum of Three Thousand Five Hundred ($3,500.) 
Dollars, together with interest from the 30th day of Au- 
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gust, 194S, and for the costs and disbursements of this 
action. 

MEYER GOLDBERG and 
FRANCES GOLDBERG, Plaintiffs 
By: /s/ Meyer Goldberg 
/s/ Herman Tocker 

HERMAN TOCKER 
Attorney for Plaintiffs 
815 Fifteenth St. N. W. 

Washington 5, D. C. 

(Duly verified) 

• • • • 

44 Filed Aug 17 1949 Harry M. Hull, Clerk 

Affidavit for Attachment and Garnishment 
Before Judgment (D. C. Code, Title 16-301) 

DISTRICT OF COLUMBIA SS: 

MEYER GOLDBERG being duly sworn says: 

I am one of the plaintiffs in this action and reside at 
3S42 Legation Street N. W., in the District of Columbia. 

This affidavit is respectfully submitted by me in sup¬ 
port of my application for a Writ of Attachment and Gar¬ 
nishment to be levied upon so much of the goods, chattels 
and credits of the defendant, Southern Builders, Inc., as 
may be necessary to satisfy the claims of the plaintiffs 
herein. 

This is an action brought by the plaintiffs in the United 
States District Court for the District of Columbia for the 
recover}’ of damages for the breach of a written contract 
made by the defendant with the plaintiffs on or about the 
30th day of August, 1948. 

The defendant is a foreign corporation, to wit, a corpo¬ 
ration organized under the laws of the State of Delaware. 
I know this of my own knowledge since I was formerly a 
stockholder of said corporation and the contract, the 
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breach of which gives rise to this action, is based, 
45 among other things, upon the retirement of the 
shares of stock which I owned in said defendant 
corporation. 

Although two counts or causes of action are alleged in 
the complaint, both involve the breach of the contract men¬ 
tioned. The facts are fully set forth in the complaint 
which has been verified by me and I respectfully request 
that they be deemed repeated herein as though fully set 
forth at length. While I have alleged two causes of action 
in the complaint, one involving the fraudulent breach of de¬ 
fendant’s obligations under the contract and the other for 
damages resulting from defendant’s refusal to pay the 
plaintiffs a sum of money to which plaintiffs are entitled 
under the contract, essentially the same facts are involved 
in both causes of action. 

The specific clause of the contract which gives rise to 
the action is: 

“7. Mever Goldberg and Frances H. Goldberg, his wife, 
deliver for retirement to Southern Builders, Inc. in accord¬ 
ance with Delaware Corporation Law, Section 28, all of 
their shares of the stock of Southern Builders, Inc.; and 
Southern Builders, Inc. 

(a) executes and delivers, simultaneously with the exe¬ 
cution of this agreement, an assignment to Meyer Goldberg 
and Frances H. Goldberg, his wife, of two-fifteenths 
(2/15ths) of the fee agreed to be paid Southern Builders, 
Inc. by Magnolia Gardens Incorporated for the former’s 
services in connection with the construction of a certain 
project known as “Magnolia Gardens” in Arlington 
County, Virginia, under and pursuant to the contract be¬ 
tween said corporations, dated December 16, 1947, which 
said fraction shall be the first moneys paid out of the 
portion of the aforesaid fee withheld by Magnolia Gardens 
Incorporated for payment to Southern Builders, Inc., 
upon the completion of said project. Said Assignment 
shall be by separate instrument, in form satisfactory to 
the attorney for Meyer Goldberg and Frances H. Goldberg, 


8 A 


executed and acknowledged in triplicate simultaneously 
herewith and accepted by and consented to by Magnolia 
Gardens Incorporated. (Said two-fifteenths of the fee, 
above mentioned, is equivalent to one-third of one per¬ 
cent of the cost of construction as said words are defined 
in the contract between said corporations and includes not 
only that portion of the fee already earned but also 
46 ‘‘the balance to be earned in the future and to and 
including completion of the project. 

(b) Southern Builders, Inc. pays to Meyer Goldberg 
and Frances H. Goldberg upon determination of the 
amount thereof, that sum of money which, as of August 
30th, 1948, shall be equal to one-third of the amount 
whereby the assets of Southern Builders, Inc. exceed its 
liabilities other than capitalization and the withheld por¬ 
tion of fee mentioned in subdivision (a) above, provided 
that such excess is more than Five Hundred ($500.00) 
Dollars.” 

As alleged in paragraph Eighth of the complaint, de¬ 
fendant’s obligations under subdivision (a) of the clause 
above quoted have been fully satisfied and plaintiffs make 
no claim thereunder. Plaintiffs do claim, however, that 
defendant owes them the sum of at least $3,500.00 under 
subdivision (b) of the quoted clause. Under that sub¬ 
division defendant was required to pay to the plaintiffs 
a sum of money equal as of August 30th, 1948 to one-third 
of the amount whereby its assets exceeded its liabilities 
other than capitalization and the withheld portion of fee 
provided the excess was more than $500.00. Defendant 
submitted to plaintiffs a statement showing that its assets 
did not exceed its liabilities other than capitalization and 
the withheld portion of fee by more than $500.00 as of 
August 30th, 1948. Defendant, for that reason, did not 
make any payment to the plaintiffs on account of its obli¬ 
gation in the quoted subdivision (b). Defendant and its 
president, Edward W. Williams, failed to disclose to the 
plaintiffs and hid from the plaintiffs the fact that it had 
assets consisting of claims for so-called “extras” against 
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Magnolia Gardens Incorporated. Such assets consisting of 
such “extras” should have been included in the state¬ 
ment furnished to plaintiffs and were not included. It was 
not until about the 15th day of July, 1949, that plaintiffs 
discovered that there were in fact such “extras” which 
should have been included among the assets of Southern 
Builders, Inc. On that day plaintiffs and the defendant, 
by its president, Edward W. Williams, appeared at a 
47 conference to settle various accounts with Magnolia 
Gardens Incorporated. Defendant made claim 
against Magnolia Gardens Incorporated for “extras” 
which it claimed had accrued during the course of the 
construction of a certain project by Southern Builders, Inc. 
for Magnolia Gardens Incorporated, which construction 
was commenced under the contract dated December 16th, 
1947. Defendant Southern Builders, Inc. claimed from 
Magnolia Gardens Incorporated the sum of .$13,340.17 as 
such alleged “extras” and Magnolia Gardens Incorporated 
has paid said amount to the defendant Southern Builders, 
Inc. Based upon my knowledge of the stage of completion 
of the project as of August 30th, 1948,1 am of the opinion 
that, and I verily believe that of the sum of $13,340.17 
“extras”, approximately and not less than $ 10,500. thereof 
did accrue and was owing to Southern Builders Inc. as of 
August 30th, 1948, and should have been included in said 
statement for which provision was made in subdivision 
(b) of the quoted clause above. The failure to include this 
amount was at least the difference between an excess and 
a deficit within the meaning of the quoted subdivision. 
Under that quoted subdivision plaintiffs herein are entitled 
to receive one-third thereof, or at least the sum of $3,500.00. 
Plaintiffs have duly performed all obligations and condi¬ 
tions precedent on their part to be performed. 

I respectfully state and verily believe that the plaintiffs 
have a just right to recover not less than $3,500.00 from 
the defendant. I have demanded said sum from the de¬ 
fendant but it has failed, omitted and refused to pay the 


10 A 


same or any part thereof. That is the actual damage 
resulting from the failure of the defendant to keep its 
implied and actual obligation to furnish the plaintiffs with 
a true and correct statement of its assets and liabilities 
and the further failure of the defendant to pay to the 
plaintiffs one-third of the amount whereby the defendant’s 
assets exceeded its liabilities other than capitaliza- 
4S tion and the withheld portion of fee mentioned in 
the quoted subdivision inasmuch as such excess was 
greater than $500. 

I therefore respectfully request that the Clerk issue a 
Writ of Attachment and Garnishment to be levied upon 
so much of the eroods, chattels and credits of the defendant 
as may be necessary to satisfy the claim of the plaintiffs 
herein and submit together with this affidavit the complaint 
of the planitiffs and the bond duly executed in accordance 
with the requirements of the Statute. 

/s/ Meyer Goldberg 

MEYER GOLDBERG 

(Duly sworn) 

• • • • 

49 Filed Aug 24 1949 Harry M. Hull, Clerk 

The President of the United States, to the Marshal 
for Said District, Greeting: 

You are hereby commanded to attach, seize, and take into 
your custody the defendant lands and tenements, property 
and credits which shall be found in this District, to the 
value of $3500 — with interest from August 30, 1948 
being the amount of the plaintiffs’ demand against the 
defendant, as shown by his affidavit, and claimed in their 
complaint, and the further sum of $ 50 —, for the costs and 
charges which may accrue in the premises; and the same 
so attached, safely keep, subject to the orders of the 
Court, unless the defendant or the person in wffiose pos¬ 
session the property is attached, deliver to you, to be filed 
herewith, his undertaking, with sufficient surety or sureties 
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to abide by and perform the judgment of the Court in 
relation to said property. And should you attach the de¬ 
fendant’s property or credits in the possession of any 
other person or persons than the defendant you shall notify 
such person or persons of such seizure by virtue of this 
Writ of Attachment, and serve a notice upon him or them 
as well as on said defendant, to appear in said Court on or 
before the twentieth day, exclusive of Sundays and legal 
holidays, accruing after the service of said notice, to show 
cause, if any there be, why the property or credits so at¬ 
tached should not be condemned and execution thereof had. 

Witness, The Honorable Chief Judge of said Court, the 
17 day of August, A. D. 1945. 

Harry M. Hull, Clerk. 

(By) /s/ H. B. Dertzbaugh 
Deputy Clerk. 

Notice 

August 17, 19 4.9 

To Southern Builders, Inc., Defendant, 

Magnolia Gardens, Inc. c/o C. R. Wirsing 

1034 Investment Bldg., Garnishee. 

You are hereby notified to appear in the District Court 
of the United States for the District of Columbia on or 
before the twentieth day, exclusive of Sundays and legal 
holidays, after service hereof, and show cause, if any there 
be, why the property, credits, of the said defendant, seized 
by virtue of the foregoing Writ of Attachment in the hands 
of Magnolia Gardens, Inc., Garnishee (of which seizure 
the said garnishee is hereby notified), should not be con¬ 
demned and execution thereof had. 

2:45 P. M. 

W. BRUCE MATTHEWS 
U. S. Marshal in and for the 
District of Columbia 
U. S. Marshal 
By /s/ 

Deputy U. S. Marshal 
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Marshal's Return 

Attached as per schedule herewith and served defendant 
with a copy of this Writ and Notice prescribed by Section 
446 of the Code. 

., 19 . 

Attached credits, property of the defendant, in the 
hands of Magnolia Gardens, Inc. Garnishee, and served 
said garnishee with copies of this Writ, Interrogatories, 
and the Notices Prescribed by Sections 446 and 456 of 
the Code. 

August 17, 19 49 
W. BRUCE MATTHEWS 
IT. S. Marshal in and for the 
District of Columbia 
U. S. Marshal 
By /s/ 0. H. Strine 
$2.00 Deputy U. S. Marshal 
• • • • 

50 Notice 

To Magnolia Gardens, Inc., Garnishee: 

You are required to answer the following interrogatories, 
under oath, within ten days after service hereof. And 
should you neglect or refuse so to do, judgment may be 
entered against you for an amount sufficient to pay the 
plaintiff’s claim, with interest and costs of suit. 

/s/ Herman Tocker 

Attorney for Planntif 
815 15 St. N. W. 

Wash. 5, D. C. 

Interrogatories 

1st. Were you at the time of the service of the w T rit of 
attachment, served herewith, or have you been, between 
the time of such service and the filing of your answer to 
this interrogatory, indebted to the defendant? If so, how, 
and in what amount? 






Answer:. 

2d. Had you, at the time of the service of attachment, 
served herewith, or have you had, between the time of such 
service and the filing of your answer to this interrogatory, 
any goods, chattels, or credits of the defendant in your 
possession or charge? If so, what? 

Answer: . 

* • • • 

51 Filed Aug 27 1949 Harry M. Hull, Clerk j 

Answers of Magnolia Gardens , Incorporated 

As required by the notice served upon it and attached to 
the Writ of Attachment issued in the above entitled cause 
and appearing specially Magnolia Gardens, Inc. herewith 
answers the Interrogatories served upon it as follows: with¬ 
out consenting to the jurisdiction of the court. 

1. In answer to Interrogatory numbered 1st: 

(See Praecipe filed 9-2-49) 

Yes. Magnolia Gardens, Inc. is entitled to, and there 
is now due and owing from said Magnolia Gardens, Inc. 
to Southern Builders, Inc. the sum of $10,100.00, which 
said sum is in possession of said Magnolia Gardens, Inc. 
and ready to be disbursed. 

2. In answer to Interrogatory numbered 2nd: 

No, except as set out above in answer to Interrogatory 
numbered 1st, and except as recited in the answer to In¬ 
terrogatory numbered 2nd by the Hall-Johnson Construc¬ 
tion Company, Inc. to the Interrogatories served upon it as 
garnishee in this cause. Magnolia Gardens, Inc. has as¬ 
signed a portion of the net rents, when and if available, 
to Southern Builders, Inc., which said assignment is in 
the hands of Hall-Johnson Construction Companv, Inc. 

MAGNOLIA GARDENS, INC. 

By: /s/ Charles L. Wirsing 
Secretary 

(Duly sworn) 
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• • • * 

53 Filed Sep 2 1949 Harry M. Hull, Clerk 

Praecipe 

A typographical error having been made in the answer 
of Magnolia Gardens, Inc. to the first Interrogatory, filed 
in the above entitled cause, the Clerk of said Court is 
hereby authorized and requested to change the word “ en¬ 
titled’ ? to “indebted”, so that the first answer will read, 
“Yes. Magnolia Gardens, Inc. is indebted to,” etc. 

DUCKETT, GILL AND ANDERSON 
Bv: /s/ Talbot Sinclair 
• • • • 

54 Filed Aug 29 1949 Harry M. Hull, Clerk 

Special Appearance and Motion of Defendant, 
Southern Builders, Inc. to Quash Service 
of Attachment and Garnishment 

Comes now Southern Builders, Inc., a corporation, ap¬ 
pearing herein specially by its attorneys for the purpose 
of this motion, and for no other purpose, and expressly 
objecting to the jurisdiction of this Honorable Court over 
the person of this defendant and the garnishee hereinafter 
named, hereby moves this Honorable Court to vacate, set 
aside and quash the service upon Magnolia Gardens, Incor¬ 
porated, garnishee, of a writ of attachment and garnish¬ 
ment issued herein on, to-wit, the 17th day of August, 
1949, and delivered to one Charles L. Wirsing by a deputy 
United States marshal at the office of the said Charles L. 
Wirsing in the Investment Building, at 15th and K Streets, 
N. W., in the District of Columbia on or about said 17th 
day of August, 1949; and for grounds of said motion says: 

1. The above named garnishee, Magnolia Gardens, In¬ 
corporation is a non-resident corporation, is not doing busi¬ 
ness in the District of Columbia, and said writ was not 
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served upon a person conducting its business, nor was it 
left at any place of business of said corporation in the 
District of Columbia, nor left at either the place of 

55 business or residence of any agent of said corpora¬ 
tion in the District of Columbia, within the meaning 

of Section 13-103 of the District of Columbia Code, 1940. 

2. That, upon the garnishee and the defendant being 
non-residents of the District of Columbia, and not doing 
business therein, there were no credits or other property 
in the District of Columbia subject to attachment by said 
writ. 

BRANDENBURG & BRANDENBURG 
By: /s/ Thomas S. Jackson 

Attorneys for Defendant, 
Southern Builders, Inc., 
Appearing specially as 
hereinabove set forth 
« # • • 

56 Filed Aug 29 1949 Harry M. Hull, Clerk 

Affidavit in Support of Motion to Quash Attachment 

DISTRICT OF COLUMBIA, SS: 

Edward W. Williams, being first duly sworn, on oath 
deposes and says that he is President of Southern Builders, 
Inc., a corporation, named as defendant in the above en¬ 
titled action; that he is also Treasurer and a Director of 
Magnolia Gardens, Incorporated, a corporation, which said 
corporation is named as garnishee in a certain writ of 
attachment issued herein on or about the 17th day of Au¬ 
gust, 1949; that he has personal knowledge of the facts 
hereinafter set forth; that the said Magnolia Gardens, 
Incorporated is organized and exists under and by virtue 
of the laws of the State of Virginia; that it does not, and 
never has, engaged in any business in the District of Co¬ 
lumbia; that its sole business is the ownership and oper¬ 
ation of certain apartment buildings in a group called 
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“Magnolia Gardens” located wholly within the County of 
Arlington in said State of Virginia; that said Magnolia 
Gardens, Incorporated maintains no office in the District 
of Columbia, its only office being at 5203 8th Road South, 
Arlington, Virginia; that its only source of income is the 
rental of apartment units in said apartment build- 
57 ings in the State of Virginia and the collection 
thereof takes place in Virginia and not in the Dis¬ 
trict of Columbia; that the writ of attachment issued 
herein was served on Charles L. Wirsing, Secretary of 
Magnolia Gardens, Incorporated while in the District of 
Columbia; that the said Charles L. Wirsing is Secretary 
of Magnolia Gardens, Incorporated but does not maintain 
on its behalf any office in the District of Columbia, and 
at the time of service of the writ of attachment herein 
upon him. according to affiant’s information and belief, the 
said Charles L. Wirsing was present in his own office and 
in the office of the Hall-Johnson Construction Company, 
Inc., in the Investment Building, located at 15th and K 
Streets, X. W., in the District of Columbia, and was then 
not engaged in any business of the said Magnolia Gardens, 
Incorporated; that by reason of the foregoing, affiant says 
that the said Magnolia Gardens, Incorporated is not en¬ 
gaged in business in the District of Columbia, and is not, 
in fact, present in the District of Columbia now, or at the 
time of the service of the writ of attachment herein, and 
affiant further says, by reason of the foregoing, the funds 
sought by said writ of attachment to be seized were not, in 
fact, property within the District of Columbia; that the 
writ of attachment issued herein was served on Charles 
L. Wirsing in the District of Columbia on the 17th day 
of August, 1949. 

/s/ Edward W. Williams 

(Duly sworn) 
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58 Filed Sep 3 1949 Harry M. Hull, Clerk 

Affidavit in Opposition to Defendant’s Motion 
to Quash and Vacate Service of Writ of 
Attachment <md Garnishment on 
Magnolia Gardens, Inc. 

DISTRICT OF COLUMBIA) SS: | 

MEYER GOLDBERG having been first duly sworn, de¬ 
poses and says: 

I am one of the plaintiffs in this action and respectfully 
submit this affidavit in opposition to defendant’s motion 
to vacate and quash the service of the attachment and 
garnishment on Magnolia Gardens, Incorporated. 

At the outset, I respectfully direct the attention of the 
Court to the fact that Magnolia Gardens, Incorporated, the 
garnishee, has not joined in this motion, has not offered 
any defense or objection to the garnishment or service 
thereof and does not join the defendant in this motion. 
Although the affidavit submitted on behalf of Southern 
Builders, Inc., is signed by Edward W. Williams, its presi¬ 
dent, and has recited therein that said Williams is Treas¬ 
urer and a Director of Magnolia Gardens, Incorporated, 
said affidavit has not been authorized or directed by Mag¬ 
nolia Gardens, Incorporated. I have been informed by 
Charles L. Wirsing, Secretary and a Director of 

59 Magnolia Gardens, Incorporated, the person served 
with and who received the writ of attachment in issue 

herein, that said Williams requested him, Wirsing, to make 
such an affidavit, but he refused so to do. Moreover, Wil¬ 
liams’ standing as an officer and director of Magnolia Gar¬ 
dens, Incorporated, is no greater than my own. I too am 
an officer and director of Magnolia Gardens, Incorporated, 
the garnishee. I am its Vice-President and Director. 

All the facts herein recited are known to me of my own 
personal knowledge and such knowledge was acquired by 
me either as a result of my dealings with the defendant 
Southern Builders, Inc., and its President, Williams, or as 
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a result of my being one of the organizers of Magnolia 
Gardens, Incorporated, and its Vice-President and Director 
ever since its organization and until the present time. 

# * • • 

60 The certificate of incorporation of Magnolia 
Gardens, Incorporated, was executed and acknowl¬ 
edged on September 9th, 1947, by employees or associates 
of Duckett, Gill and Anderson, attorneys at law in the 
Tower Building, 14th and K Streets, N. W., District of 
Columbia. It was so executed and acknowledged in the 
said offices of said attorneys. 

The purposes or business of the corporation, as set forth 
in the certificate, included the building or erection of hous¬ 
ing for rent or sale, the acquisition of real estate, the bor¬ 
rowing of money incidental thereto, the application to the 
Federal Housing Commission for a contract of mortgage 
insurance under the National Housing Act and the making 
of all other contracts incidental thereto. Magnolia Gar¬ 
dens, Incorporated, as will hereinafter appear, did or ar¬ 
ranged for all this in the District of Columbia. 

After the filing of its certificate of incorporation, on 
November 25th, 1947, the first meetings of the incorpo¬ 
rators of and of the Directors of and of the Subscribers 
of Magnolia Gardens, Incorporated, were all held in the 
District of Columbia, in the offices of Duckett, Gill and 
Anderson, in the Tower Building. At the first meeting 
of incorporators, I was elected Vice-President and Di¬ 
rector, Williams Treasurer and Director, Wirsing Secre¬ 
tary and Director, C. H. Johnson, President and Director 
and William L. King, Director. We held our first meeting 
of Directors, as already stated, in the Tower Building. 
At that meeting, we, as Board of Directors of Magnolia 
Gardens, Incorporated, discussed the proposed erection of 
a group of apartment buildings to be erected in Arl- 

61 ington, Virginia, and the location was described by 
metes and bounds in the minutes of the meeting. 

The Board then and there directed the officers of the cor- 



19 A 


poration to acquire the property. The Board then and 
there decided to open a bank account in the American 
Security and Trust Company, a bank in Washington, D. C. 
and to deposit funds of the corporation there, checks to be 
signed by Wirsing and Williams, jointly. The funds of 
the corporation were thereafter deposited in said bank. 
At the same meeting the Board of Directors authorized 
and directed the officers of Magnolia Gardens, Incorpo¬ 
rated, to take all necessary steps to acquire the property 
for the apartment project, to acquire the funds necessary 
to pay for the property and to execute and give any neces¬ 
sary certificates of indebtedness. 

The next day, November 26th, 1947, in the District of 
Columbia, (I believe, according to my best recollection, 
at the offices of Duckett, Gill and Anderson, in the Tower 
Building), there was another special meeting of the Board 
of Directors of Magnolia Gardens, Incorporated. At this 
meeting two proposed contracts were presented and fully 
discussed and considered by the Directors. One was the 
contract with defendant Southern Builders, Inc., for the 
building of the project, and the other was the contract with 
the architects, Abraham Waranoff and Edward Pitt, for 
plans, specifications and services. After discussion and 
consideration, both contracts were approved and the of¬ 
ficers of Magnolia Gardens, Incorporated, were directed 
and authorized to execute them. At this same meeting, 
the Board of Directors of Magnoila Gardens, Incorporated, 
discussed and considered the proposed building loan agree¬ 
ment under the terms of which Magnolia Gardens, Incor¬ 
porated, would borrow $1,419,300. from American Security 
& Trust Company of Washington, D. C. At the same 
time that this agreement was presented and discussed 
62 there were also presented and discussed the pro¬ 
posed Deed of Trust and promissory note to be exe¬ 
cuted in connection therewith. The Board of Directors of 
Magnolia Gardens, Incorporation then and there authorized 
its officers to execute these and all other documents neces- 
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sary under the applicable laws or required by American 
Security & Trust Co. in connection with the loan. On this 
same day, at this same place, there was a special meeting 
of the stockholders and they ratified the act of the Di¬ 
rectors. 

On December 12th, 1947, in the Tower Building in Wash¬ 
ington, D. C., Magnolia Gardens, Incorporated, executed 
and delivered the contract with Waronoff and Pitt, the 
architects, for the plans, specifications and architectural 
services for the erection of the apartment project. On the 
same day, also in the District of Columbia, in the Tower 
Building, Magnolia Gardens, Incorporated, executed the 
following contracts or papers: 

a) The Deed of Trust to American Security and Trust 
Company 

b) The Deed of Trust note to American Security and 
Trust Company 

c) The building loan agreement with American Secur¬ 
ity and Trust Company 

d) The mortgagor’s certificate to the Federal Housing 
Commissioner. 

On December 16th, 1947, the contract for construction of 
the project by Southern Builders, Inc. for Magnolia Gar¬ 
dens, Incorporated, was executed and delivered by both' 
Magnolia Gardens, Incorporated, and Southern Builders, 
Inc., in the District of Columbia, in the Tower Building in 
this City. This is the contract to which I referred above 
as being the contract out of which the indebtedness which 
Magnolia Gardens, Incorporated, admits it owes to South¬ 
ern Builders, Inc., arose. This is the indebtedness which 
is the subject of the attachment and garnishment. 
63 Not only was this contract executed in the District 
of Columbia (which fact alone would be sufficient 
to give the Court jurisdiction) but it was to be performed 
and was performed and still is being performed in part in 
the District of Columbia. 
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Briefly, and to demonstrate that the contract was to be 
performed and was performed and still is being performed 
in part in the District of Columbia, I enumerate the fol¬ 
lowing points which are taken directly from the contract: 

It required that a master set of the architects’ drawings 
and specifications be placed on file with the Federal Hous¬ 
ing Commissioner and this was done by Magnolia Gardens 
Incorporated in the District of Columbia. 

Magnolia Gardens Incorporated assured Southern Build¬ 
ers Inc. of the availability of moneys to be used in the 
course of the construction of the project and Magnolia did 
cause to be deposited these moneys in the American Se¬ 
curity and Trust Company in the District of Columbia. 

It required Southern Builders, Inc. to submit vouchers 
for work and materials performed and required approval 
thereof by Magnolia Gardens Incorporated, all of which 
was done in the District of Columbia. 

It required Magnolia to cause the lender to issue checks 
representing construction loan advances and Magnolia did 
this in the District of Columbia. 

It required payments by Magnolia Gardens, Incorpo¬ 
rated, to Southern Builders, Inc. and Magnolia did this 
by Wirsing preparing and executing checks in his office 
(which was the office of Magnolia Gardens, Incorporated) 
in the Investment Building in the District of Columbia. 

It required Magnolia to execute at the request of South¬ 
ern Builders, Inc. and to submit to the lender all applica¬ 
tions for payments, and this was done in the District of 
Columbia. 

It required Magnolia to cause the architects to execute 
the certifications required of them and this was done in 
the District of Columbia. 

It required Magnolia to pay a construction fee to South¬ 
ern Builders, Inc. and part of this has already been paid 
in the District of Columbia, and the balance will be paid 
in the District of Columbia. With respect to fees owing 
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by Magnolia, there are collateral agreements to 
64 secure payment of the balance owing and these funds 
are required to be deposited in the Liberty National 
Bank in the District of Columbia. The funds which have 
been attached are a portion of these funds. 

It required the owner, upon completion of the project, 
to make available out of rentals funds to pay any sum re- 
maing due on the contract to Southern Builders, Inc. This 
has been done by agreement made in the District of Co¬ 
lumbia and the funds, as already stated, are required to 
be deposited in the Liberty National Bank in the District 
of Columbia. Thev are disbursed bv checks and drawn bv 
Magnolia Gardens, Incorporated, in the Investment Build¬ 
ing in the District of Columbia and signed there by Wirsing, 
the person served. 

The foregoing is only a brief recital of some of the obli¬ 
gations of Magnolia under the contract which have been 
and are being performed in the District of Columbia. As 
already stated, it was executed and delivered in the Dis¬ 
trict of Columbia and it was attested on behalf of Mag¬ 
nolia Gardens, Incorporated, by Charles L. Wirsing, Secre¬ 
tary, the person served with the writ of attachment and 
garnishment. 

During all the time since the incorporation of the com¬ 
pany and until the present time, whenever any one of the 
persons interested in Magnolia Gardens Incorporated, or 
anyone else interested in its business, desired to discuss 
its business, such business could be and was discussed in 
the offices of Charles L. Wirsing, the person served w r ith 
process, in the Investment Building in Washington, D. C. 
Mr. Wirsing, during the entire said period, maintained the 
offices there and he was there most of the time, and when¬ 
ever he was there, if anyone came in to discuss the business 
of Magnolia Gardens, Incorporated, he would and did dis¬ 
cuss the business of Magnolia Gardens, Incorporated, there. 
At said office, during the entire said period, Mr. Wirsing 
had custody of all the books, papers and records of Mag- 



23 A 

nolia Gardens, Incorporated (except certain records di¬ 
rectly connected with the actual construction work 
65 on the project) and, without limiting the items, I 
know he had custody in said office of Magnolia stock 
certificate book, stock ledger, minute book, seal, all con¬ 
tracts and agreements hereinafter or hereinbefore men¬ 
tioned in this affidavit, all Magnolia’s correspondence and 
all its check books. 

After the organizational meetings, when meetings of the 
Directors were called by the Secretary, Mr. Wirsing, he 
sent to each of the Directors a notice of meeting, each 
of which notices had therein as introductory matter the 
following: 

“Notice is hereby given that a special meeting of the 
Directors of Magnolia Gardens, Incorporated, has been 
called by the Secretary to be held at the Washington office 
of the Corporation, room 1034, Investment Building, 
Washington, D. C. . . .” 

and here followed the date of the meeting and the pur¬ 
pose of the meeting, together with the signature of Mr. 
Wirsing as Secretary and the date of the notice. At the 
risk of undue emphasis, I repeat that said notices, issued 
over the signature of the Secretary, called a Directors’ 
meeting to be held “at the Washington office of the cor¬ 
poration, room 1034, Investment Building, Washington, 
D. C.”. 

Pursuant to such a notice, which had in it the addi¬ 
tional material, “to discuss financial condition of the cor¬ 
poration”, a meeting of the Directors of the corporation 
was held on April 1st, 1948. At this meeting I attended 
together with the other Directors, and there was presented 
to the Directors an analysis of costs and finances regard¬ 
ing the Magnolia Gardens apartment. The minutes show 
that “full discussion relating to the financial condition of 
Magnolia Gardens, Incorporated” was held. 

Pursuant to a similar notice, a meeting of Directors was 
held on December 6th, 1948, in the Investment Building 
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in the District of Columbia to discuss the matter 
66 of additional capital for the completion of Magnolia 
Gardens apartment project. The Directors of Mag¬ 
nolia Gardens, Incorporated, met on that day in the In¬ 
vestment Building in the District of Columbia and they 
had a full discussion of this matter but they were unable 
to agree on a means of raising funds. The meeting was 
then adjourned to the next day, December 7th, also in 
the Investment Building in Washington, D. C. At that 
meeting the Directors tendered and passed a resolution ex¬ 
pressing appreciation of an earlier construction advance 
by Hall-Johnson Construction Co. Inc. in the amount of 
$50,000. After discussion, Charles H. Johnson, Jr., the 
President, was authorized to borrow an additional $100,000. 
and the officers were authorized to execute a note to evi¬ 
dence the same. 

On January 25tli, 1949, pursuant to the same kind of 
notice, the annual meeting of Stockholders was called 
and held in the Investment Building, room 1034, in Wash¬ 
ington, D. C. At this meeting it was resolved that the 
Directors continue for the next year and following it, or 
simultaneously, the Directors’ meeting was held on the 
same day and same place and the officers were reelected for 
the ensuing year. At this meeting a motion was made and 
seconded to hire a man to run the Magnolia Gardens 
project but this motion was overruled. A motion was made 
to appoint Hall-Johnson Construction Co. Inc. as rental 
agents for the Magnolia Gardens project, collect the rents, 
pay the bills, purchase supplies, lease apartments and per¬ 
form all other duties pertinent to the management of the 
properties. This motion was carried. 

Pursuant to a similar notice, a meeting was held by the 
Directors of Magnolia Gardens, Incorporated, in room 
1034, Investment Buidling, on August 15th, 1949. 
67 For completeness and because this was only two 
days before the issuance of the summons and writ 
of attachment, I quote here in full the exact contents of 
said notice: 
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“MAGNOLIA GARDENS, INCORPORATED 
(a Virginia Corporation) 

NOTICE of a Special Meeting of the Directors 
Notice is hereby given that a Special Meeting of the 
Directors of Magnolia Gardens, Incorporated, has been 
called by the Secretary to be held at the Washington office 
of the Corporation, Room 1034, Investment Building, 
Wasington, D. C. on Monday, August 15, 1949, at 3 o’clock 
p.m. for the purpose of discussing the financial condition 
of the Corporation, to discuss policy pertaining to the 
business of the Corporation and to transact any further 
business that may come before the meeting. 

/s/ Charles L. Wirsing 
Secretary 

August 3, 1949” 

In addition to items set forth in the notice, at said meet¬ 
ing in the Investment Building in Washington, D. C., the 
Board of Directors audited the costs of the Magnolia 
Gardens project and discussed the previous signed agree¬ 
ments in relation to the payment of the contract fee of 
Southern Builders, Inc. At this meeting a motion was 
made and carried to approve the acts of T. W. Phillips 
in the settlement and closing of the building project. At 
this meeting a motion was made and carried to approve 
and accept the audit analysis of the cost of Magnolia Gar¬ 
dens, Incorporated’s project. A motion was then made 
and carried to open an account in the Liberty National 
Bank in Washington, D. C., the Secretary to deposit the 
corporation’s funds therein, and checks to be signed by 
either C. H. Johnson, Jr., the President, or C. L. Wirsing, 
the Secretary. A motion was made and carried to close the 
Magnolia Gardens, Incorporated, bank account in 
68 American Security and Trust Company, withdraw 
the funds therefrom and deposit them in the new 
account with Liberty National Bank. A motion was made 
and carried to authorize Mr. Wirsing to sell and dispose 
of all materials, tools, equipment, supplies, etc., remaining 
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on the apartment site and not needed in the maintenance 
and operation of the properties and to deposit the pro¬ 
ceeds of such sales to the credit of Magnolia Gardens, 
Incorporated. (Much of this is being done by Mr. Wirsing 
directly from said office in room 1034 in the Investment 
Building, Washington, D. C.) A motion was made and car¬ 
ried to authorize Mr. Phillips to negotiate to recover the 
money spent in excess of a certain plastering contract be¬ 
tween Southern Builders, Inc. and Boyd-Gayle. Other 
internal business of the corporation was transacted and 
then the meeting was adjourned, after motion duly made 
and seconded, to September 26th, 1949, it being understood 
that this meeting would be held in the Investment Build¬ 
ing in room 1034. 

• • • I would also add that the Liberty National 

Bank has been instructed to send the bank statements and 
vouchers of Magnolia Gardens, Incorporated, to said C. L. 
Wirsing in room 1034, Investment Building, Washington, 
D. C. 

Also, at the risk of repetition, I point out that the funds 
which have been attached and which Magnolia Gardens, 
Incorporated, admits to be owing to the defendant, South¬ 
ern Builders, Inc., are at present on deposit in the Liberty 
National Bank in the District of Columia. 

69 To anticipate and dispel the possible fog which 
defendant, Southern Builders, Inc. might try to inject 
into this case, and for the purpose of making full disclosure 
to the Court, I found upcn examination of the minute book 
of Magnolia Gardens, Incorporated, that contrary to the 
actual fact, when the place of meetings was mentioned, the 
place was stated as at an office in Virginia. When I ques¬ 
tioned this and pointed out that this had never been the 
fact, I was told that the address had merely been inserted 
as a matter of form. In other words, regardless of this 
inaccuracy in the minutes, the true facts are that the meet¬ 
ings were held in the Investment Building or in the Tower 
Building as expressly stated by me above. 
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For all the reasons set forth herein, I respectfully sub¬ 
mit that the writ of attachment should be sustained and 
that the motion to quash and vacate should be denied in 
all respects. 

/s/ Meyer Goldberg 

(Duly sworn) 

• * * # 


70 Filed Sep 20 1949 Harry M. Hull, Clerk 

Order Granting Motion of Defendant to Quash 
Service of Writ of Attaclvment 

Upon consideration of the Motion of the defendant, filed 
herein on the 29th day of August, 1949, to quash the serv¬ 
ice of the writ of attachment issued herein the 17th day of 
August, 1949 to Magnolia Gardens, Incorporated, garnishee, 
and served on said day on one Charles L. Wirsing, and 
upon consideration of the affidavits filed in this cause in 
support and in opposition to said motion and the testimony 
taken and the evidence adduced at the hearing hereof, and 
the Court having found as a fact that Magnolia Gardens, 
Incorporated is a Virginia corporation and is not doing 
or transacting business in the District of Columbia, it is, 
by the Court, this 20th day of September, 1949, 
ADJUDGED, ORDERED and DECREED that the 
service of the writ of attachment and garnishment issued 
herein on the 17th day of August, 1949 to Magnolia Gar¬ 
dens, Incorporated, garnishee, be, and the same is hereby, 
quashed, and the return of said service by the United States 
Marshal for the District of Columbia be, and the same is 
hereby, vacated, set aside and held for naught. 

BY THE COURT: 

/s/ T. Alan Goldsborough 
Judge 

• • • • 
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71 Filed Sep 30 1949 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given that Meyer Goldberg and Frances 
Goldberg, the plaintiffs above named, hereby appeal to the 
United States Court of Appeals for the District of Co¬ 
lumbia Circuit from the order entered in this action on 
September 20th, 1949, granting defendant’s motion to 
quash service of the writ of attachment herein on Magnolia 
Gardens, Incorporated, and upon said appeal, the plain¬ 
tiffs will bring up for review the terms and conditions di¬ 
rected by the Court to be incorporated in the Supersedeas 
Bond and the amount thereof. 

/s/ Herman Tocker 
Herman Tocker 
Attorney for plaintiffs 
815 Fifteenth St. N. W. 
Washington 5, D. C. 

• • • • 

72 Filed Sep 30 1949 Harry M. Hull, Clerk 

Bond 

The undersigned as principal has filed notice of appeal 
to the United States Court of Appeals for the District of 
Columbia to reverse or modify the judgment rendered by 
the United States District Court for the District of Co¬ 
lumbia in the above-entitled cause on 20th day of Septem¬ 
ber, 1949, and to supersede said judgment is required to 
give an undertaking, under seal, in the sum of Four Thou¬ 
sand Dollars ($4,000.00), conditioned for the payment by 
the Garnishee, Magnolia Garden, Incorporated, of the fund 
asserted by the Plaintiffs to have been attached by the 
Writ issued herein on August 17th, 1949, in full with costs, 
interest, and damages for delay, if for any reason the 
appeal is dismissed or if the judgment is affirmed, and to 
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satisfy in full such modification of the judgment and such 
costs, interest, and damages as the appellate court may 
adjudge and award. 

WHEREFORE, the undersigned Meyer Goldberg and 
Frances Goldberg as principals, and United States Fidel¬ 
ity and Guaranty Company as surety, appearing and sub¬ 
mitting to the jurisdiction of the court, hereby undertake 
for themselves and each of them, their heirs, executors, 
administrators, successors, and assigns to comply with the 
conditions as above set forth, and do further agree that, 
upon default by the said principals in any of the conditions 
hereof, the damages and cost, not exceeding the sum afore¬ 
said, may be ascertained in such manner as this Court shall 
direct; that this Court may give judgment hereon in favor 
of any person thereby aggrieved against them for the 
damages and costs suffered or sustained by such aggrieved 
party, and that said judgment may be rendered in the 
above-entitled cause or proceeding against all or any of 
them whose names are hereto signed. 

The said surety hereon hereby irrevocably appoints the 
clerk of this Court as its agent upon whom any papers 
affecting its liability on this undertaking may be served. 
(Duly executed by principals and surety) 

• • • • 


Stipulated Summary of Transcript in Record 

Direct Examination of Charles L. Wirsing: 

The witness is a resident of the District of Columbia, 
stockholder, director and Secretary of Magnolia Gardens, 
Incorporated, and has an office in room 1034 Investment 
Building, on the door of which appear the names Hall- 
Johnson Construction Co. and his own name. The name 
Magnolia Gardens, Incorporated, does not appear on the 
door. It is listed in the Washington telephone directory 
as 5203 Eighth Street South, in Arlington, Virginia. Its 
principal business activity, in fact, its only business activ- 
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ity, now is to collect rents from the Magnolia Gardens 
project in Arlington, Virginia, of which it is owner. It 
owns no real estate in the District of Columbia. The 
Minute Book of Magnolia Gardens, Incorporated, recites 
that all the Directors ’ Meetings were held at 5203 Eighth 
Street South, Arlington, Virginia, and that Meyer Gold¬ 
berg signed waivers of notice and recitals of meetings held 
at that address in Virginia but most of the meetings were 
in fact held in the Witness’ office. In the Minute Book 
there was one notice calling for a meeting of Directors at 
the office of Magnolia Gardens, Incorporated, room 1034 
Investment Building, Washington, D. C.; that there were 
at least two such notices sent; the witness knew of no 
others but could not say there were no others. Magnolia 
Gardens, Incorporated, has a bank account in the District 
of Columbia. It pays no moneys to anybody in the Dis¬ 
trict of Columbia other than on mortgages on real estate 
in Viginia. It has no other means of earning money than 
the collection of rents from its real estate in Virginia and 
solicits no business for rent collection or otherwise in the 
District of Columbia. 

C ross-Examina tion: 

Magnolia Gardens doesn’t actually collect rents, as Mag¬ 
nolia Gardens. The collection of the rent is done in Vir¬ 
ginia by Hall-Johnson Construction Company. There has 
been only one official accounting by Hall-Johnson to Mag¬ 
nolia Gardens. The audit was made from the books of 
Southern Builders Corporation, which constructed Mag¬ 
nolia Gardens, and from the books of Hall-Johnson Com¬ 
pany. The audit of Southern Builders, Inc. was made in 
Arlington, Virginia, and the audit of Hall-Johnson Con¬ 
struction Company books was made in Washington. The 
moneys collected as rents are deposited in the Liberty 
National Bank in Washington. The office of Magnolia 
Gardens is located at 5203 8th Road South in Arlington, 
Virginia. It is an office that is occupied mostly by the resi- 
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dent manager of Magnolia Gardens, Incorporated. The 
resident manager is employed by the Hall-Johnson Con¬ 
struction Company and not by Magnolia. No corporate 
books are kept at the office in Virginia but there are leases 
and tenant cards. The leases are between the tenant and 
Magnolia Gardens, Incorporated, and signed by the witness 
as Secretary. He signs them at the office of Magnolia 
Gardens, Incorporated, in Virginia. The Hall-Johnson 
Construction Company were the financial backers and 
sponsors of the project when it was formulated. The home 
office of Hall-Johnson Construction Company is Washing¬ 
ton, D. C. No meetings of directors or stockholders of 
Magnolia Gardens, Incorporated, have been held at 5203 
8th Road South in Arlington. There were two notices sent 
out showing the place of meeting as the Washington office 
at 1034 Investment Building. The witness believed there 
were only two but could not under oath state certainly 
(One such notice was for a meeting of August 15th, 1949, 
and the Writ of Attachment was served August 17th, 1949.) 

At this point, in a colloquy between both counsel and 
tie Court, counsel for the defendant made the following 
statement: “I think I can save Mr. Tocker the trouble 
of going into that matter any further. I can concede that 
the factual matter, as far as it is stated in the affidavit, is 
true, subject to the explanations that have occurred thus 
far by the witness.” (The affidavit to which counsel re¬ 
ferred is the affidavit of Meyer Goldberg, sworn to Sep¬ 
tember 1st, 1949.) 

Thereupon, counsel for the plaintiffs inquired whether 
counsel for the defendant would concede that wherever 
Room 1034 Investment Building is referred to, and 
wherever the so-called Washington Office of Magnolia is 
referred to, that room is the same room in which Mr. 
Wirsing was served with process. Counsel for the defend¬ 
ant then made the concession with the exception that he 
stated: “I do not concede that it is the Washington 
office of the company.” 
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Upon further cross-examination, the witness testified that 
the moneys under attachment were moneys payable to 
Southern Builders, Inc. under its construction contract for 
the construction of Magnolia Gardens. Part of the moneys 
due were the result of claims made by Southern Builders, 
Inc. for additional fees as a result of increases or additions 
made to the project; and in a meeting at Mr. Phillips’ 
office in Virginia it was agreed that the amount claimed 
would be paid. That contract dated December 16th, 1947, 
between Magnolia Gardens and Southern Builders, was 
executed in the office of Duckett, Gill & Anderson, attor¬ 
neys, in Washington. 

The Court then gave its decision as follows: 

“The Court is of the opinion that under this statute, and 
the decisions which construe the statute, and in the ab¬ 
sence of the contract which is in issue, and which the 
Court thinks has for the purpose of this case included the 
extras, it is not doing business in the District of Columbia. 

“Now, insofar as this contract and these extras are con¬ 
cerned, it is conceded that the defendant Southern Builders 
is not doing business in the District of Columbia. It is con¬ 
ceded that the contract and the extras have to do with 
property exclusively, located in the State of Virginia, and 
the Court’s construction of the testimony is that what has 
been done in the District of Columbia is simply a matter 
of convenience of the parties and has nothing to do with 
the question of whether or not business has been trans¬ 
acted in the District of Columbia, so the Court will have 
to sustain the motion.” (S. M. 21) 

Counsel for plaintiffs interjected: 

“Mr. Tocker: May it please the Court, I should like 
to take exception to Your Honor’s statement that South¬ 
ern Builders was not doing business in the District of Co¬ 
lumbia. I would like to have it noted that I do not con¬ 
cede it. 

“The Court: Wait a minute. If there is any question 
about it there had better be testimony taken because it is 
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perfectly clear that if Southern Builders was doing busi¬ 
ness in the District of Columbia, and in pursuance of that 
business executed the contract, then the question would 
very seriously arise as to whether or not the Magnolia 
Gardens, Incorporated, was doing business in the District 
of Columbia, because if one party was it would seem the 
other was, so the question of whether or not Southern 
Builders was doing business in the District of Columbia is 
a material matter in this case. 

“Mr. Tocker: If the Court please, for the purpose of 
this motion the allegations of the complaint must be taken 
as true, and the fact that this suit grows out of a contract 
entered into by it, and to be performed by it in the District 
of Columbia, and investments committed by it in the Dis¬ 
trict of Columbia, and further in the complaint, Your 
Honor, it is set forth— 

“The Court: Now look, if you want to make a conten¬ 
tion, sir, that the Southern Builders is doing business in 
the District of Columbia the Court will continue this case 
and give you an opportunity to do it. 

“Mr. Tocker: The point I was trying to make, Your 
Honor, I should like to be clear on it— 

“The Court: The Court has ruled that the Court 
thinks the Southern Builders was not doing business in 
the District of Columbia. The Court has no doubt about 
its ruling, but if you think it is I will give you an oppor¬ 
tunity to show it. 

“Mr. Tocker: May I have about three minutes? 

“The Court: Certainly, we will take a recess for five 
minutes. 

(Thereupon a short recess was had.) 

“Mr. Tocker: If Your Honor please, on the question 
of the Southern Builders doing business, while I can’t 
concede that they were not doing business, I feel that I am 
not prepared, and do not care to request continuance for 
the purpose of offering evidence as to whether they were. 

“The Court: All right.” 
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(S. M. 22 and 23) 

Summary of proceedings on September 20th, 1949: 

Argument was had as to the amount of the bond to be 
fixed for the purpose of staying the effect of the Court’s 
order vacating the service of the Writ of Attachment pend¬ 
ing appeal. Counsel for the plaintiffs argued that since 
there was already an attachment bond on file in twice the 
amount of the plaintiffs’ claim, only nominal bond should 
be required but counsel for defendant argued that the 
conditions of an attachment bond and a supersedeas bond 
were not alike and the former was not a protection to the 
defendant on the appeal. Thereupon, on defendant’s re¬ 
quest, the Court fixed amount of the bond at $4,000. 

Summary of proceedings on September 27th, 1949: 

Counsel for the plaintiffs argued that the terms of the 
bond should be limited only to secure the defendant for 
the amount recovered for the use and detention of the prop¬ 
erty, the costs of the action, costs on appeal and interest or 
damages for delay under the authority of subdivision d 
of Rule 73, while counsel for the defendant argued that 
the condition of the bond should be of such a character 
as to insure the defendant that in the event the appeal were 
dismissed or the order affirmed, the entire fund garnisheed 
would in any event be paid to Southern Builders, Inc. by 
Magnolia Gardens, Incorporated. The Court ruled that 
the condition of the bond would have to be such as to pre¬ 
serve the entire fund and the final result was the require¬ 
ment of the bond in the form actually filed. 
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IN THE 


United States Court ol Appeals 

For the District of Columbia Circuit 


No. 10,486 

MEYER GOLDBERG, FRANCES GOLDBERG, 

Appellants , 

v. 

SOUTHERN BUILDERS, INC., a Corporation, Appellee. 

Appeal from the United States District Court for the 

District of Columbia. 


BRIEF FOR APPELLEE. 


APPELLEE’S COUNTERSTATEMENT OF THE CASE. 

The parties will be referred to as they appeared in the 
court below. The plaintiffs are residents of the District of 
Columbia. The defendant, Southern Builders, Inc., is a Del¬ 
aware Corporation. (J. App. 2) It is not doing or trans¬ 
acting business in the District of Columbia. (J. App. 33) 
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It has no office or agent here. It entered its appearance 
specially in the court below for the sole purpose of the 
questions before this court. (J. App. 14) The contract upon 
which the plaintiffs’ suit is based was signed in local offices 
of the attorneys for the defendant. (J. App. 2) The con¬ 
tract did not contemplate the construction of any building, 
or the sale of any merchandise or building materials, but 
was merely a settlement of certain disputes between them 
as stockholders. (J. App. 3, 7) The appellant has not in¬ 
cluded the whole of the contract in the record, and there is 
no evidence, nor was the trial judge asked to find that any¬ 
thing in the contract of August 30, 1948, was contemplated 
to be done in the District of Columbia. It was a contract 
wholly incidental to the principal business of the defendant, 
Southern Builders, Inc., which is to perform construction 
work. 

At the same time that the plaintiffs filed their suit, they 
issued several writs of attachment before judgment, based 
upon the nonresidence of the defendant and the allegations 
of fraud. (J. App. 6-10) One of these writs, not involved 
in this appeal, was served on a bank and attached the defen¬ 
dant’s bank account. The other was issued to Magnolia 
Gardens, Incorporated as garnishee, and was served upon 
one Charles L. Wirsing, at his own real estate office in Boom 
1034, Investment Building. Mr. Wirsing is in the real 
estate business for himself and is also employed by Hall- 
Johnson Construction Company, not party to this cause. 
(J. App. 12, 16, 29-32) He is secretary of Magnolia Gar¬ 
dens, Incorporated. (J. App. 29) 

Magnolia Gardens, Incorporated, in seasonable time, 
without consenting to the jurisdiction of the court , filed an¬ 
swers to the interrogatories served upon it admitting an 
indebtedness of $10,100 due to the defendant. (J. App. 13) 
Forthwith, the defendant appeared specially, moving to 
quash the service of the writ of attachment and garnish¬ 
ment on Magnolia Gardens, Incorporated, on the ground 
that that corporation was not amenable to the process of 




3 


the District Court, not being engaged in business here, and 
on the ground that under these circumstances the credits 
so attempted to be attached were not property within the 
District of Columbia. (J. App. 14) 

Magnolia Gardens Incorporated, a Virginia corporation, 
has one, and only one, business, namely, ownership and 
management of a multiple-unit apartment development sit¬ 
uated wholly in Arlington, Virginia. (J. App. 29-31) Its 
offices are in Virginia and it maintains no office in the Dis¬ 
trict of Columbia. Magnolia is listed in the telephone direc¬ 
tory as at 5203 8th Road South, Arlington, Virginia. Its 
name does not appear on Mr. Wirsing’s office door. (J. App. 
29-31) The appellant has attempted to make it appear that 
Mr. Wirsing’s office is Magnolia’s “Washington office.” 
The trial judge found to the contrary, and this finding is 
conclusive, there being evidence to support it. Until re¬ 
cently, the apartment project was under construction, and 
the defendant was the builder. It has now been wholly 
completed. (J. App. 25) So far as appears in this record, 
the debt of Magnolia to the defendant attached herein was 
due under the construction contract of December 16, 1947, 
which is set forth in full in the Appendix to this brief. Mag¬ 
nolia Gardens, Incorporated employs Hall-Johnson Con¬ 
struction Company to manage the apartments and it only 
receives from Hall-Johnson a periodic payment of the net 
rents. (J. App. 30) 

Magnolia Gardens, Incorporated, was formed for the incor¬ 
porators by a firm of local attorneys, Duckett, Gill and An¬ 
derson. Its early meetings were held in their offices in the 
District of Columbia, and the construction contract of De¬ 
cember 16, 1947, with the defendant was apparently signed 
there, all obviously as a matter of convenience. (J. App. 18- 
20) A number of its subsequent directors’ meetings were 
held in Mr. Wirsing’s office, also obviously as a matter of 
convenience. (J. App. 30) There was no intent to adopt the 
District of Columbia as the situs of the meetings, because 
the minutes consistently recited that the meetings were held 
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at the company’s offices in Virginia. (J. App. 30) The meet¬ 
ings for the closing of the construction contract and tem¬ 
porary construction loans were held in the offices of the 
company's attorneys in Virginia. (J. App. 32) The com¬ 
pany has always maintained an account in a District of Co¬ 
lumbia bank. (J. App. 22) Construction loans, to finance the 
Virginia construction, were procured from District of Co¬ 
lumbia banks. (J. App. 19-20) The loans were insured by the 
Federal Housing Administration which, as a part of the 
United States Government, had its offices in the District. 
(J. App. 20) These are the only ties either the garnishee or 
the defendant are shown to have to the District of Colum¬ 
bia. All else is a mere recitation of detail related to the 
foregoing. Such activities, as will hereafter appear, are 
not enough to require the court below to assume jurisdiction 
over the garnishee, Magnolia Gardens, Incorporated, be¬ 
cause they do not constitute either the doing or transacting 
of business within the meaning of the statutes involved. 
All of these acts were merely incidental to the principal 
business of Magnolia, all of which is done in Virginia. 

SUMMARY OF ARGUMENT. 

1. Whether the appellants rely upon the first paragraph 
or the second paragraph of Section 13-103 of the D. C. Code 
(1940). the issue turns upon whether Magnolia Gardens, 
Incorporated, was doing or transacting business in the Dis¬ 
trict of Columbia. Regardless of any distinction which 
might be drawn between the words “transact business” and 
“doing business” for some purposes, under the statute here 
involved, they mean the same kind of acts. Holding cor¬ 
porate meetings, maintaining a bank account, borrowing 
money, and signing papers in connection therewith, all 
merely incidental to the business of the company outside 
the District of Columbia, is not enough to subject the cor¬ 
poration to legal process in the District of Columbia. 

2. The second paragraph of Section 11-103, upon which 
appellants place their first reliance, does not apply unless 
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(a) the corporation shall transact business in the District 
of Columbia, and (b) the corporation maintains no place 
of business or resident agent in the District. With respect 
to the first condition, as we have said, appellees contend 
there is no proof that at the time of the attachment Mag¬ 
nolia Gardens, Incorporated was transacting business here. 
With respect to the latter condition, the appellants are 
blowing both hot and cold. They contend vigorously that 
the garnishee corporation did maintain an office in the Dis¬ 
trict. If that be true, the second paragraph of Section 13- 
103 would not apply; and the question would certainly be 
whether the garnishee corporation is “doing business” and 
not whether it is “transacting business.” Under the deci¬ 
sions, it is not doing business here. 

3. The statute involved must be strictly construed. While 
a garnishment proceeding has been held for some purposes 
a “suit”, it is not a “suit growing out of a contract entered 
into or to be performed” in the District of Columbia; and 
the more signing of a contract in a lawyer’s office in the 
District, by nonresidents, concerning business in another 
state, is not a contract “entered into” in the District with¬ 
in the meaning of the statute involved. 

4. The garnishee corporation expressly declined to con¬ 
sent to the jurisdiction of the court; but even if it had 
attempted expressly to consent the attempt would have 
been ineffectual. A garnishee may not waive the right of 
the defendant to object to the jurisdiction of the district 
court over the debt due by the garnishee, since it is the 
defendant’s rights which are affected and not the gar¬ 
nishee’s. 

5. The trial judge rightly required a supersedeas bond. 
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ARGUMENT. 

I. 

Magnolia Gardens, Incorporated, the Garnishee, Was 
Neither Doing Business Nor Transacting Business in 
the District of Columbia. 

Xo matter how long and detailed are the plaintiffs’ affi¬ 
davits, they charge no more than that Magnolia Gardens, 
Incorporated, held corporate meetings in a lawyer’s private 
office or the private office of its secretary, maintained a bank 
account in a District of Columbia bank, borrowed money 
from a District of Columbia bank, and negotiated with an 
agency of the United States Government with headquarters 
in the District, all merely an incident of the principal and 
only business of the Company done in Virginia. 

Such circumstances do not amount to a “doing” business 
as the term is used in section 13-103, so as to give the courts 
of the District of Columbia jurisdiction. Inter national 
Shoe Co. v. Washington, 326 U. S. 310, 90 L. ed. 95 (where 
the court at length demonstrates that there must be a sys¬ 
tematic and continuous course of activities in the State); 
United States v. Scophony Corporation, 333 U. S. 795, 92 L. 
ed. 1091 (where the court adopts the “practical, everyday 
business or commercial concept of doing or carrying on 
business” and expressly demonstrates that such business 
must be of a substantial character); Eastman Kodak Co. v. 
Southern Photo Materials Co., 273 U. S. 359, 71 L. ed. 684 
(“transacts business” must be defined in the ordinary and 
usual sense, and the business must be of a substantial char¬ 
acter) ; Green v. Chicago B. & Q. R. Co., 205 U. S. 530, 51 
L. ed. 916; Peoples Tobacco Co. v. American Tobacco Co., 
246 U. S. 79, 62 L. ed. 587; Reed v. LaSalle Extension Uni¬ 
versity, 81 U. S. App. D. C. 177, 156 F. 2d 575 (where even 
contracting here with a resident of the District of Columbia 
to enroll him as a student is not transacting business); 
Mueller Brass Co. v. Alexander Milburn Co., SO IT. S. App. 
D. C. 274,152 F. 2d 142 (maintaining an office in the District 
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of Columbia and soliciting' some orders here, and dealing 
with the Federal Government, is not doing or transacting 
business): Frene v. Louisville Cement Company, 77 U. S. 
App. D. C. 129,134 F. 2d 511 (where the Court makes amply 
clear that under Section 13-103 the term “transacts busi¬ 
ness” is the doing of business in the usual practical sense, 
and that casual and occasional acts do not furnish a suffi¬ 
cient basis for assertion of jurisdiction here); Whitaker v. 
MacFadden Publications, Inc., 70 App. D. C. 165, 105 F. 2d 
44 (soliciting orders and maintaining a representative here 
is not doing business); Layne v. Tribune Company, 63 App. 
D. C. 213, 71 F. 2d 223 (collecting news in the District of 
Columbia and maintaining an office here for that purpose 
with telephone and employees not doing business); Neely 
v. Philadelphia Inquirer Company, 61 App. D. C. 334, 62 F. 
2d 873; Cancelmo v. Seaboard Airline Railway, 56 App. 
D. C. 225, 12 F. 2d 166 (where all of the activities of the 
corporation in the District of Columbia were merely inci¬ 
dental to its doing of business outside of the District of 
Columbia was not sufficient to give the local courts juris¬ 
diction) ; Honeyman v. Colorado Fuel d Iron Co., 133 F. 96 
(where the court expressly held that the holding of direc¬ 
tors meetings and the keeping of a bank account in a state 
does not constitute doing business in that state); Davega 
v. Lincoln Furniture Manufacturing Co., Inc., 29 F. 2d 164; 
Hutchinson v. Chase <& Gilbert, Inc., 45 F. 2d 139 (where 
seeking investments in a state, merely incidental to other 
out-of-state business is not “doing business”); Frye v. 
Batavia, etc. Credit Union, (U. S. D. C. D. C.) 8 F. R. D. 334 
(holding expressly that the word “transact” as used in the 
second paragraph of Section 13-103 is intended to mean the 
same kind of acts as the doing of business here); and see 
especially the well-considered opinion of the Municipal 
Court of Appeals for the District of Columbia, Lichtenberg 
v. Bullis School, Inc., 68 A. 2d 586, holding that maintaining 
a bank account, purchasing supplies, and having officers and 
employees living in the District of Columbia not a “doing” 
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of business here. Also, see Meir v. Crossley, 305 Mo. 206, 
264 S. \V. 882, 35 A. L. R. 611, deciding that holding meet¬ 
ings, selling a large part of capital stock, and borrowing 
money, is not doing business in a state; and also First Na¬ 
tional Bank v. Leeper, 121 Mo. App. 6SS, 97 S. W. 636; 
Union Trust Co. v. Sickles, 125 App. Div. 105, 109 N. Y. S. 
262. 

The Appellee does not argue, since it is not necessary in 
this case for the court to decide, that in all cases the words 
‘‘transact business” as used in the second paragraph of 
Section 13-103 mean the same tiling as the words “doing 
business” in the first paragraph. As was true in Toledo 
Computing Scale Co. v. Miller, 38 App. D. C. 240, “it is not 
necessary in the present case to determine whether a single 
transaction conies within the purview of this paragraph.” 
In that case, as distinguished from the case at bar, 

“ • • • The business solicited by the local agent of the 
defendant was not incidental and collateral, but had 
direct relation to the general business of the company, 
which was to sell scales it had manufactured. * * *” 

In the case at bar the contract involved is merely incidental 
and collateral to business done elsewhere, and not directly 
related to any business done in the District of Columbia. 
This is the attitude of the court below in another case, Frye 
v. Batavia, etc. Credit Union, supra; and is the attitude of 
the Municipal Court of Appeals in Lichtenberg v. Bullis 
School, Inc., supra. Also, it is clear in decisions of this 
court relied upon by the appellant that the term “transact” 
means the same kind of an act as the word “doing” when 
used in Section 13-103, even though a larger number of such 
acts would be required to constitute the doing of business, 
under the first paragraph of the section. See Carroll Elec¬ 
tric Co. v. Freed-Eisemann Radio Corporation, 60 App. D. C. 
22S, 50 F. 2d 993; Berkeley v. Culley, 42 App. D. C. 140; and 
the problem of differentiating the word “transacting” from 
“doing” is solved in a very orderly and logical way in the 
recent cases in the Supreme Court of the United States un- 
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der the Clayton Act, where the court finds the term “trans¬ 
acting business” to mean activities considered business in 
the ordinary and practical sense, whether interstate or not. 
But, in those cases, the kind of business must be that which 
the corporation is organized to do and it must be of a sub¬ 
stantial character, as in Eastman Kodak Co. v. Southern 
Photo Materials Co., supra; and in United States v. Sco- 
pliony Corporation, supra. So also, with respect to the 
problem of whether a state is entitled to require a corpora¬ 
tion to conform with its Unemployment Compensation Act, 
though it be not “doing business” or “found” in the state, 
International Shoe Co. v. Washington, supra. 

By the express language of the first paragraph of Section 
13-103, the foreign corporation is not subject to service of 
process unless it shall do business in the District. By the 
express language of the second paragraph of Section 13-103, 
that paragraph has no application unless it shall be found 
that the foreign corporation shall transact business in the 
District. It is submitted that, under the decisions, the evi¬ 
dence falls far short of proving that the garnishee is doing 
business or transacting business in the District of Columbia. 


II. 

The Garnishment Proceedings Against Magnolia Gardens, 
Incorporated, Are Not a Suit Within the Meaning of 
Section 13-103, and the Contract Involved Was Not One 
Entered Into in the District of Columbia. 

The purpose of this paragraph is obvious, for it was to 
give protection to residents of the District of Columbia to 
enable them to bring an action against foreign corporations 
on contracts which the residents enter into with the corpo¬ 
ration in the District of Columbia, so that they should not 
be required to go to some foreign state for redress. Toledo 
Computing Scale Co. v. Miller, supra. In the case at bar, 
the jurisdiction of this court is not invoked against Mag- 
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nolia Gardens, Incorporated on such a contract, but is in¬ 
volved for the benefit of the plaintiff on a contract entered 
into between Southern Builders, Inc., a non-resident cor¬ 
poration not doing business in the District of Columbia, and 
Magnolia Gardens, Incorporated, a non-resident corpora¬ 
tion not in fact doing any business in the District of Colum¬ 
bia, for the construction of an apartment building in Vir¬ 
ginia. The second paragraph of Section 13-103 was not de¬ 
signed for that purpose. The statute must be strictly con¬ 
strued, Neic York Continental, Etc. Co. v. Karr, 31 App. 
D. C. 459, and its terms cannot justify the service of gar¬ 
nishment proceedings upon the Magnolia Company in this 
case. 

Taking the whole of the second paragraph of Section 
13-103 and applying it to the proceeding initiated by the 
plaintiffs in the case at bar, it will be plain that the service 
of the writ of garnishment upon Magnolia Gardens, Incor¬ 
porated was not contemplated as a “suit growing out of a 
contract entered into or to be performed in the District of 
Columbia” as intended by that sectiQn. The initial pro¬ 
ceeding. that is, the suit by Meyer Goldberg and Frances 
Goldberg against Southern Builders, Inc., has nothing to do 
with the validity of the process served on Magnolia Gar¬ 
dens, Incorporated. The latter must stand or fall upon the 
contract between Southern Builders, Inc. and Magnolia 
Gardens, Incorporated. 

TThile for some purposes, the word “suit” has been fre¬ 
quently held to include a garnishment proceeding, such a 
proceeding was not intended to be included within the defini¬ 
tion of the word “suit” under the second paragraph of the 
code in question. The attention of the court is expressly 
called to the words “all process may be served” in the first 
paragraph of Section 13-103, whereas the second paragraph 
does not use those words but, instead, authorizes “service 
• • # as to suits growing out of contracts,” etc. The situa¬ 
tion is identical with that in Central Trust Co. v. Chatta¬ 
nooga R. <£ C. R. Co., 68 Fed. 685, 687, where it was held 
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that garnishment proceedings are not suits against a re¬ 
ceiver because of “any act or transaction of his,” within 
the meaning of the Judiciary Act of August 13, 1888, allow¬ 
ing receivers of federal courts to be sued for such acts in 
carrying on the business connected with the property with¬ 
out leave of the appointing court. 

Furthermore, counsel submit that for the purpose of 
Section 13-103 a contract evidenced by a paper writing is 
not “entered into” in the District of Columbia merely be¬ 
cause for convenience, it is physically signed in a lawyer’s 
office here, where the parties are non-residents and the sub¬ 
ject-matter is the construction of a building in Virginia. 
It is submitted that the physical presence, under such cir¬ 
cumstances, of officers or agents of the two foreign cor¬ 
porations is not the presence of the corporations here. That 
the corporations are not “present” is absolutely clear from 
the decisions which hold that a foreign corporation is not 
“found” in a jurisdiction unless it is there doing business 
of a substantial character in the practical sense. United 
States v. Scophony Corporation, supra; Eastman Kodak Co. 
v. Southern Photo Materials Co., supra. 

III. 

The Appellee Had a Right to Challenge Validity of the Ser¬ 
vice of the Writ of Garnishment on Magnolia Gardens, 
Incorporated. 

The garnishee filed answers to the interrogatories “with¬ 
out consenting to the jurisdiction of the court.” (J. App. 
13) 

The appellants urge that the right to attack the service 
of the writ of garnishment is personal to the garnishee and 
the appellee cannot, on its own behalf, attack such service. 
Such is not the rule, and the appellants cite no cases in 
point to sustain the argument. 
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The cases are all collected in Annotation “Waiver or 
Admission by Garnishee as Affecting' Principal Defen¬ 
dant”, 64 A. L. R. 430, where the notewriter says: 

“The general rule seems to be that a garnishee may 
waive defects in service or in form of the writ in gar¬ 
nishment proceedings only as it affects him personally, 
and may not waive defects affecting the principal de¬ 
fendant, either as to his personal rights or the res.” 

IV. 

The Trial Judge Properly Required a Supersedeas Bond 
and Fixed the Amount Thereof. 

The appellants below have caused four thousand dollars 
to be withheld from the appellee. Until the action of the 
court below in setting aside the service of the attachment, 
these moneys were withheld by reason of the writ of attach¬ 
ment and garnishment. (J. App. 11) After the court 
below entered its judgment quashing the service thereof 
(J. App. 27) the withholding was by reason of the stay 
of that order provided by Rule 73 (d) of the Federal Rules 
of Civil Procedure. While the debt attached may be, in a 
sense, in custodia legis , it is not within the “custody of 
the marshal” as provided in that part of Rule 73 (d) on 
which appellants rely. On the contrary, the effect of the 
judgment below that the attachment was ineffective is “for 
the recovery of money not otherwise secured” as referred 
to in said rule. Therefore, the attachment bond (not in 
the record) could not in any event be liable for loss of the 
debt by refusal or inability of the garnishee to pay by 
reason, for example, of bankruptcy. 

If this court affirms the judgment below, and if in the 
meanwhile the garnishee becomes insolvent and unable to 
pay, the appellee’s loss will actually exceed $4000 by 
costs and interest at least. The amount of the bond was 
too little, not too much. 



13 


CONCLUSION. 

The judgment below was in all respects right and should 
be affirmed. 


Respectfully submitted, 

Louis M. Denit, 

Thomas S. Jackson, 

A. Leckie Cox, 

P. Baxter Davis, 

Attorneys for Appellee, 
719 Fifteenth Street, N.W. 
Washington, D. C. 
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APPELLEE’S SUPPLEMENTAL APPENDIX. 

PLAINTIFFS’ EXHIBIT NO. 1. 

This Agreement, made this 16th day of December, 1947, 
by and between Magnolia Gardens Incorporated, a cor¬ 
poration organized and existing under the laws of the Com¬ 
monwealth of Virginia, party of the first part, hereinafter 
for convenience referred to as the Owner, and Southern 
Builders, Inc., a corporation organized and existing under 
the laws of the State of Delaware, party of the second part, 
hereinafter for convenience referred to as the Contractor, 

Witnesseth : 

Whereas, the said Magnolia Gardens Incorporated is the 
owner of a certain tract of ground containing approxi¬ 
mately 369,S90 feet located at Columbia Pike in Arlington 
County, Virginia; and 

Whereas, the Federal Housing Administration has issued 
its commitment to insure a construction loan in Project 
Xo. 000-40101, to finance the construction of an apartment 
house project on the above mentioned land, said commit¬ 
ment being dated September 3, 1947, and being in an 
amount of $1,419,300; and 

Whereas the said Owner has requested the Contractor 
to construct said apartment project, as general contractor 
and has offered to pay to said contractor for such services 
(including the installation of all off-site utilities and im¬ 
provements called for under the terms of the aforesaid 
commitment issued by the Federal Housing Administra¬ 
tion) an amount equal to “cost of construction” as herein¬ 
after defined, plus a fixed fee of 2M>% of the net cost as 
hereinafter set forth, provided however, that said contrac¬ 
tors fee shall in no event exceed $33,050.00. 

Xow Therefore, in consideration of the mutual covenants 
and agreements herein contained, and of the sum of One 
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Dollar each of the parties hereto to the other in hand paid, 
the parties hereto do hereby agree as follows: 

1. The Contractor agrees to furnish all of the materials 
and perform all of the work called for and shown in the 
drawings and specifications entitled “Drawings and Speci¬ 
fications of Magnolia Gardens Incorporated/’ prepared 
by Abraham Waronoff and Edward Pitt, Architects; a mas¬ 
ter set of said drawings and specifications, as identified by 
all the parties hereto, shall be placed on file with the Fed¬ 
eral Housing Commissioner, and when so filed shall govern 
(except as herein modified) in all matters which may arise 
with respect to such drawings and specifications. 

2. The Contractor further agrees to furnish all the ma¬ 
terials and perform all of the work called for under Article 
9, (specific conditions), of the Commitment of the Federal 
Housing Commissioner, dated September 3, 1947, in FHA 
Project No. 000-40101, for the installation of “Off-Site ’’ 
utilities and improvements. 

3. The Owner does hereby expressly agree to grant its 
consent to any changes in said plans and specifications 
during the progress of the construction of said project, and 
the Contractor is hereby authorized to make such changes 
as it shall deem necessary or advisable, provided that no 
change shall be made without the prior approval of the 
Federal Housing Administration and the Lender, and fur¬ 
ther, that no change shall be made which shall result in a 
reduction of the number of apartment units in said project 
or the size of the respective building areas. 

4. It is understood and agreed that the Contractor does 
not guarantee any definite time of completion of the project, 
but will use its best efforts to prosecute the work with all 
reasonable diligence within the limits of good building prac¬ 
tice, and with due regard to economy in costs of construc¬ 
tion. Provided, However, that nothing herein contained 
shall in any manner be construed as, nor be deemed to be, 
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a guarantee by the Contractor as to the total cost of the 
construction of the project. 

5. Before the Contractor shall be required to commence 
construction of the project the Owner agrees to assure the 
Contractor of the availability of a sum of money in an 
amount not less than $50,000.00, to be used in the course 
of the construction of the said project, and to be made 
available to the contractor upon the submission of vouchers 
for work and materials performed, provided, however, 
that said vouchers must be approved by the Owner whose 
opinion will be final as to sufficiency of the vouchers. 

6. The Owner agrees to cause the Lender to issue its 
checks representing construction loan advances, and each 
and every advance of mortgage proceeds shall be imme¬ 
diately paid over by the Owner to the Contractor when and 
as received by it. The Owner and the Contractor further 
agree that the initial or first advance representing advances 
for carrying charges and architects fees shall be used for 
the purposes for which the same are allocated in the Build¬ 
ing Loan Agreement aforesaid. 

7. The Owner agrees to execute at the request of the con¬ 
tractor and submit to the Lender, all applications for pay¬ 
ments prepared by the Contractor in connection with the 
project, and shall cause the Architects to execute the certi¬ 
fications required of them in said applications. 

8. The Owner and the Guarantors hereby agree to pay to 
the Contractor for the performance of this contract, in¬ 
cluding the performance of the Off-Site contract work, an 
amount equal to “costs of construction” plus a fixed fee 
in the amount of two and one-half ( 2 1 />%) percentum of the 
said costs of the work but in no event to exceed the sum of 
$33,050.00. In the event upon full completion of the work 
including the Off-Site Work, it shall be found that the cost 
of said work plus the fixed fee as aforesaid, is less than the 
total proceeds of the construction loan and other advances 
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paid to the Contractor by the Owner, all such excess funds 
shall be promptly paid over by the Contractor to the Owner. 
In the event, however, the total cost of construction includ¬ 
ing Off-Site Work and other payments made by the Con¬ 
tractor pursuant to this Agreement and in connection with 
the promotion and construction of the project plus the Con¬ 
tractors fixed fee shall be in excess of the total funds re¬ 
ceived by the Contractor from the Owner, all such excess 
funds due to the Contractor hereunder shall be paid to the 
Contractor within thirty (30) days following full comple¬ 
tion of the project (except as hereinafter provided). 

9. The term “cost of construction” as herein used is 
hereby defined to mean each and every item of cost, ex¬ 
pense, or disbursement paid or laid out by the Contractor 
on account of the promotion, construction, and development 
of said project, including labor and material bills, rental of 
equipment used in the construction, Federal, State and 
Municipal licenses, taxes, Social Security and Unemploy¬ 
ment taxes, insurance premiums, architect’s and engineer’s 
fees, utility services, field office costs, supervision, and any 
and all other expenditures which the Contractor is called 
upon to make in connection with the project; Excepting 
However, that the Contractor shall not be entitled to re¬ 
cover nor charge for (a) any salaries to any of the officers 
of the Contractor, and (b) rental and other overhead costs 
of the Contractor’s main office. 

10. The Owner agrees that all rental income received by 
it upon completion and occupancy of any of the buildings 
contained in said project shall be turned over to the Con¬ 
tractor when received in order to assist the Contractor in 
financing the construction of the project. 

11. In the event upon completion of the project there 
shall be found to be remaining due to the Contractor any 
funds for the aforesaid project and Contractors fee, the 
Owner hereby agrees to make available out of rentals re¬ 
ceived by the corporation from the operation of its property 
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after payment of required monthly installments of princi¬ 
pal and interest on the mortgage loan, general operating 
expenses, taxes and other costs or sums of money over and 
above the above enumerated items until such time as the 
sum remaining due on anything paid is outstanding. It is 
further agreed that the Owner shall not pay any salaries 
to any of its officers, directors or stockholders, nor shall 
any dividends be declared on any of its shares of capital 
stock until any outstanding debts to the Contractor be paid 
in full. 

12. The Owner hereby agrees to make available to the 
Contractor within ten (10) days of the approval of requisi¬ 
tions by the Lender and the Federal Housing Administra¬ 
tion, a sum equal to one (1%) per centum of the principal 
amount of such approved requisition. It is further agreed 
that in the event that work is not progressing to the satis¬ 
faction of the majority of the Board of Directors of the 
Owner, that this contract may be terminated upon fifteen 
(15) days written notice to the Contractor and upon the 
payment of the difference between the one (1%) per cent 
of the approved work and the two and one-half (2%%) per 
cent Contractors fixed fee. It is expressly agreed, however, 
that the Contractor shall not be liable for the cessation of 
work or delay in performance of work caused by act of 
God, mobs, riots, civil commotion or direct order of the 
United States Government, or any of its Agencies. In the 
event the contract is terminated for any cause by the Owner 
the payment of the difference between the amount ad¬ 
vanced on the contractors fee and his fixed fee shall be 
computed only on the work performed up to the date of such 
termination. 

13. Notwithstanding any agreement and contracts, which 
the Contractor shall be required to execute, and notwith¬ 
standing any releases of lien, certificates, or other docu¬ 
ments which the Contractor shall be called upon to exe¬ 
cute and deliver in respect to the construction of the 
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project, whether the same may include any representation 
of receipt of payment in full of all monies due to it in con¬ 
nection with the construction of the project, the terms and 
conditions of this agreement shall nevertheless control, and 
the obligation of said Owner corporation shall continue 
hereunder until the Contractor shall have been paid in full. 
If the Contractor shall be called upon to execute a written 
verification that it has received payment in full of all 
monies due to it in connection with the construction, as 
a pre-requisite to the Owner’s receiving the final construc¬ 
tion loan advance, the Contractor shall have the right, prior 
to being required to execute any such instrument or veri¬ 
fication, to demand and receive of the Owner such other 
guarantees of payment as it shall deem reasonable. 

In witness whereof the parties hereto have hereunto 
set their hands and seals on the day and year first above 
written. 

Magnolia Gardens, Incorporated 

/s/ By Charles W. Johnson, Jr. 

President . 

Southern Builders, Inc. 

By Edward W. Williams 
President. 

(Seal) 

Attest : 

Charles L. Wirsing 
Secretary 

(Seal) 

Attest: 

Ethel B. Williams 
Secretary 


